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Summary of Facts and Subm ssi ons

1083.D

The appeal is fromthe interlocutory decision of the
Qpposition Division posted on 9 June 2000 concerni ng
t he mai ntenance i n anended form of European patent
No. 0 335 253, granted in respect of European patent
application No. 89 105 197. 1.

| ndependent claim1 of the main request filed with
| etter dated 13 March 2000 reads as foll ows:

"A di sposabl e sanitary napkin (10) adapted to be held
in place by the adjacent surface of the wearer's
undergarnment and the wearer's thighs, the napkin being
el ongate and havi ng | ongitudi nal side edges, the napkin
conpri sing absorbent neans (39) including an absorbent
core (40) and a fluid perneabl e topsheet (45) having a
body surface (13) overlying said absorbent core (40),
sai d napkin optionally conprising a fluid inperneabl e
barrier sheet (55) underlying said absorbent core, a
portion of said body surface (13) having a convex
upward configuration in use, characterized in that said
article conprises a noisture stable deformation el enent
(20) associated with said absorbent neans (39), said
deformation el ement having a flexure resistance of at

| east 100 g in a Mudified Crcular Bend procedure

wher eby said deformation el enent maintains said portion
of said body surface (13) in a convex upward
configuration when said napkin is subjected to | ateral
conpressive forces in use, and in that said deformation
el ement (20) has flexure hinges (23, 23A, 23B, 23C) for
i nduci ng said body surface (13) and the absorbent core
(40) of a central region (62) of said napkin to have a
W shaped configuration, when said napkin is subjected
to |ateral conpressive forces, the "W including the
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said in-use convex upward portion, which convex upward
portion is generally symretrically di sposed between
sai d | ongi tudinal side edges and which is assuned, or,
if present before use, increased by said |ateral
forces."

In the decision under appeal the Opposition Division
consi dered that the ground for opposition (lack of

i nventive step) under Article 100(a) and the ground for
opposition (insufficient disclosure) under

Article 100(b) EPC did not prejudice nmaintenance of the
patent in the formaccording to the main request as
filed during the oral proceedings held on 13 Apri

2000. The clains of the main request were identical to
the clains on which the Board of Appeal 3.2.2 based its
earlier decision T 431/95 in respect of the patent in
suit. In this decision, Board of Appeal 3.2.2 held that
t he amendnents made in accordance with the main request
met the requirenents of Articles 123(2) and (3) EPC and
of Article 84 EPC, and that the clained subject-matter
was novel over the available prior art.

The appellants | and Il (opponents | and I11) |odged an
appeal against this decision, received at the EPO on 21
and 8 August 2000, respectively, and sinmultaneously
pai d the appeal fee. The statenents setting out the
grounds of appeal were received at the EPO on 4 and

11 October 2000, respectively.

The foll ow ng docunments which featured in the
opposition procedure were considered as relevant to the

appeal proceedings:

D12: EP-A-0 136 524;
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D14: SE-B-374 650, with English translation;

D17: EP-B-0 140 470.

Oral proceedi ngs took place on 10 Cctober 2002.

The appel l ants requested that the decision under appeal
be set aside and that the patent be revoked. During the
oral proceedings appellant Il referred additionally to
docunent

D18: EP-A-0 336 578;

filed on 24 Decenber 1994 after expiry of the
opposition period set out in Article 99(1) EPC, but not
admtted by the Qpposition Division in its earlier

deci sion dated 4 April 1995 because it was found to be
irrelevant for that decision.

The respondent (patentee) requested that the appeal be
di sm ssed and that the patent be maintained in the form
as upheld by the Opposition Division.

As previously announced by letter dated 14 March 2003,

t he opponent |1 (party as of right), did not attend the
oral proceedi ngs. The proceedi ngs were continued

wi thout him (Rule 71(2) EPC). Opponent Il did not file
any observations during the present appeal proceedings.

In support of its requests appellant | relied
essentially on the foll ow ng subm ssions:

In decision T 431/95 taken at an earlier stage of the
opposi tion proceedi ngs, Board of Appeal 3.2.2 did not
decide that D12 did not disclose that the article
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cl aimed conprised a separately identifiable deformation
el enent, as held by the Qpposition Division in the
present deci sion under appeal, but that D12 did not

di scl ose a napkin having a separately identifiable
deformation el enment "having the characteristics
specified in claim1". Although the principle of res
judicata in respect of a decision of a Board of appeal
was not contested, decision T 431/95 was at | east
unclear in respect as to whether the Board held that
D12 did not disclose a deformation elenent at all or
that D12 did not disclose a deformation el enent having
t he characteristics specified in claim1, inplying

t hereby that a deformation el ement was actually present
in the napkin of D12. The unclear statenent in the

deci sion could not be used to establish res judicata in
respect of the lack of disclosure in D12 of a
separately identifiable deformation elenent. It was
apparent that D12 in fact disclosed a separately
identifiable deformation elenent, nanely the | am nate
of paper and pol yet hyl ene sheet constituting the bl ood-
i nperneabl e | ayer of the napkin in the exanple on

page 11. The patent in suit explicitly contenpl ated
that the deformati on el enent m ght be such a | am nate
and that it mght formthe barrier sheet. Moreover, the
| am nate of D12 was provided with flexure hinges in the
form of bendi ng grooves. Since D12 disclosed that the
bendi ng grooves could be formed on one side of the
napkin, it was clear that the grooves could all be
formed on the lamnate. Figure 2 of D12 showed an
enbodi nent of a napkin having two grooves on the top
side and one on the underside of the napkin. However,
claiml of the patent in suit did not exclude the

provi sion of grooves also on the top side, ie on the
absor bent neans. Furthernore, the three bending grooves
shown on Figure 2 constituted flexure hinges for
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i nduci ng the napkin to adopt a Wshaped confi guration
in a central region thereof. In that respect, claiml
of the patent in suit did not require that the flexure
hi nges t hensel ves be provided in a central region, but
only that a Wshape be obtained at that | ocation.

Hence, not only the bl ood-inperneable |ayer of the
napkin of D12 had the same structure of the deformation
el enent according to the patent in suit, it also

provi ded exactly the sane result. If, as submtted by

t he respondent, a layer consisting of a |am nate of
paper and pol yet hyl ene such as the bl ood-i nperneabl e

| ayer of D12 could not represent a deformation el enment,
then the invention was not sufficiently disclosed
(Article 83 EPC), because there was no disclosure in
the patent in suit of what nodifications were necessary
for such layer to becone a deformation el enent.

Thus, the only feature of claim1l of the patent in suit
whi ch was not explicitly disclosed in D12 was that the
| am nated sheet had a flexure resistance of at |east
100 g in a Moudified Crcular Bend procedure. However,

it was routine matter for a skilled person to determ ne
the appropriate degree of flexure resistance. Moreover,
a flexure resistance of at |east 100 g was very | ow,
and it was inconceivable that a skilled person

enpl oyi ng the teaching of D12 would use a | am nate
havi ng a value of flexure resistance under 100 g.

Even assum ng that D12 did not disclose a separately
identifiable deformation elenment, ie an el enent whose
primary function was to constrain the way in which the
napki n fol ded, the subject-matter of claim1 did not

i nvol ve an inventive step. Since there were no

advant ages obtai nable with the distinguishing feature,
t he probl em sol ved coul d be seen in providing an
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alternative formof a napkin for inducing the desired
Wshape. It would be obvious for the skilled person to
solve this problem by nmeans of a separate el enent which
was predom nantly responsible for constraining the form
of the napkin, because it was known to provide
structural integrity in napkins by neans of a separate
el ement whi ch was noi sture stable and possessed a
flexure resistance within the range of claim1 of the
patent in suit. Such a separate el enent was discl osed
for exanple by docunent D17, where it was shown in the
formof a shell elenent. Docunent D17 related to a
urinary pad and was therefore in the sane technical
field of sanitary napkins and for this reason it would
have been taken into consideration by a skilled person
when confronted with the above-nenti oned probl em

Appel lant 1l concurred with the argunentation of
appellant | and additionally submtted that in the
earlier decision T 431/95 of Board of Appeal 3.2.2 it
was stated that D12 di sclosed that the grooves were
provi ded t hroughout the whole structure of the napkin,

t hereby inplying that the grooves were al so provided on
t he bl ood-i nperneabl e layer form ng the barrier sheet
of the sanitary napkin. Furthernore D12 disclosed, in
particular on page 2 and in claim3, that the grooves
coul d be di sposed on at | east one identical side of the
napkin. This was al so disclosed in Figure 1, wherein
the grooves were all shown in solid lines, thus
inmplying that they were all on the sane side. Cearly,
the disclosure that the grooves could be all disposed
on the sanme side of the napkin inplied that they
therefore could all be disposed on the backsheet. The
text of claim1l confirmed that it was intended in D12
to provide the grooves on the backsheet, since claim1l
recited that the grooves were provided on the side of
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t he absorbent material, thus making it clear that the
ot her side neant with the expression "at |east one
identical side" in claim3 was the side with the
backsheet. Furthernore, the |am nate of the exanple of
D12 inherently had a flexure resistance of at |east 100
g, since any elenent suitable for providing a Wshape
by neans of bendi ng grooves nmust possess sufficient

fl exure resistance. Mreover, a flexure resistance of
100 g was a very | ow value, and indeed docunent D18,
filed by the respondent itself, disclosed a val ue of
400 g as characterizing a very flexible napkin. It

foll owed that there were no features distinguishing the
subject-matter of claim1 fromthe sanitary napkin of
D12. Although in the present appeal proceedi ngs novelty
coul d not be questioned again because it was subject to
res judicata in earlier decision T 431/95, the fact
that D12 disclosed all the features of claim1l inplied,
by anal ogy with the principle set out in G 1/95, that
the clained subject-matter did not involve an inventive
st ep.

Even if D12 were regarded as not disclosing a separate
deformati on el enent which provided the function of

i nducing a Wshaped configuration in a central region
of the napkin, the subject-matter of claim1l still

| acked an inventive step. Indeed, since D12 |eft open
where to enboss the napkin in order to provide the
bendi ng grooves, the skilled person would obviously
consider the alternatives of enbossing the napkin

t hr oughout the whol e structure or enbossing only the
garnent facing side thereof. In both cases, the skilled
person woul d provi de the bendi ng grooves on the bl ood-

i nperneabl e | ayer, thereby directly arriving at the
subject-matter of claim 1. Anyway, the feature that the
deformation el ement was separately identifiable did not
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contribute to the solution of the problemas set out in
the patent in suit. Consequently, in accordance with
decision T 37/82, this feature nust be ignored when
assessing inventive step. Neither did this feature
provi de any technical effect or advantages. In any
case, the use of a separately identifiable deformation
el enent for the same purpose of the patent in suit, to
ensure that a desired shape was nuaintai ned, was wel |
known. In addition to D17, a further exanple was to be
found in D14, where a support nenber was provided in an
i ncont i nence napki n.

The provision of a noisture stable deformation el enent
was a direct consequence of the provision of bending
grooves on the bl ood-inperneable |ayer of the sanitary
napkin of D12, due to the fact that the |ayer was

i nper neabl e. Anyhow, the skilled person seeking a
solution to the problem of avoiding that the napkin

| ost its shape when wet, woul d obviously consider the
provi sion of grooves in an inperneable |ayer only, ie
on the bl ood-inperneable layer. In this respect, the
argunent of the respondent that it was easier to
provi de the grooves in the absorbent material was only
specul ati ve.

The respondent essentially argued as foll ows.

The Board in the present appeal was bound by the ratio
deci dendi of earlier decision T 431/95 of Board of
Appeal 3.2.2. As regards the interpretation of the
claims of the patent in suit, the Board in T 431/95
found that they required the presence of a deformation
el ement separate fromthe absorbent neans. As regards
D12, the ratio decidendi of the earlier decision
included a finding that D12 did not disclose an article
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whi ch had a separately identifiable deformation

el ement. Moreover, the backsheet of D12 did not have an
arrangenent of grooves as required by claim1l of the
patent in suit, since there was no clear disclosure of
all the grooves being provided on the backsheet. In
this respect, Figure 1 was a highly diagrammatic

drawi ng, and claim 3 of D12 was unclear and drafted in
very general ternms. Neither did D12 disclose that the
grooves extended throughout the whole structure of the
napkin. In the napkin of D12, at |east sonme of the
grooves were always provided in the absorbent material,
and therefore D12 did not disclose a deformation

el ement which was noi sture stable, as that of the
patent in suit. The reason for providing the grooves on
t he absorbent material was that it was easier to form
grooves on the absorbent material than on other |ayers
of the napkin. There were no incentives in D12 to
provide all the grooves on the bl ood-inperneabl e | ayer.
The advant ages of such arrangenment were first

recogni zed by the inventor of the patent in suit.

D17 related to a urinary pad using a foamshell. In
view of its rigidity, the skilled person would not
contenplate using this shell as a deformation el enent:
even if grooves were provided on the shell, it would be
difficult to bend it in a Wshaped configuration.

D14 di scl osed an incontinence device which was a | arge
article intended to be applied on the body by neans of
a belt passing around the waist. A support nenber
having the formof a lattice was used to provide a U
not a Wshape. Mreover, the lattice was used for

mai ntai ni ng the U shape under the action of forces nuch
hi gher than those acting on the napkin of D12. In fact,
t he device of D14 had to support the force of the belt
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and the weight of urine, which was certainly greater
than the weight of the Iiquid absorbed in use by a

sanitary napkin. In any case, the lattice of D14 was
not practical for providing a Wshaped configuration.

Reasons for the Decision

2.2

1083.D

The appeal s are adm ssi bl e.

| nsufficiency of disclosure

The Board agrees with the finding of the Opposition
Di vi sion under point 4 of the decision under appeal,
that the invention is sufficiently disclosed
(Articles 100(b) and 83 EPC) having regard to the

di sclosure in colum 11, line 1 to colum 12, line 11
of the patent in suit. Indeed, this passage of the
patent in suit contains sufficient technical
information to reproduce at |east an enbodi nent of a
napki n having all the features of claim 1.

Appel lant | submitted that if a | ayer consisting of a

| am nate of paper and pol yet hyl ene such as the bl ood-

i nper neabl e | ayer of D12 could not represent a
deformation el enent, then the invention was not
sufficiently disclosed, because there was no disclosure
in the patent in suit of what nodifications were
necessary for such layer to becone a deformation

el ement .

An invention is in principle sufficiently disclosed if
at | east one way is clearly indicated enabling the
person skilled in the art to carry out the invention
(see eg T 292/85, Q) 1989). Appellant | did not argue
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that the patent in suit does not disclose at |east one
way to carry out the invention, but only that if a
particul ar enbodi nent of a deformation elenent is

sel ected, nanely one consisting of a | am nate of

pol yet hyl ene and paper as generally contenpl ated by the
patent in suit, then the invention cannot be carried
out. However, this argunent only inplies that the
particul ar enbodi ment is not suitable for the

i nvention, not that there is no disclosure in the
patent in suit of at |east one way of carrying out the
i nvention. Thus, already for this reason the objection
of appellant | fails.

Furthernore, the patent in suit discloses that the
deformation el ement m ght consist of a |am nate of
films or sheets of materials such as pol yet hyl ene,
heavy-wei ght paper such as cardboard, coated paper (see
col. 12, lines 11 to 18). Insofar as the materials and
t hi ckness of the |lam nate are selected such as to
provide a deformation el enent which is noisture stable
and has a flexure resistance of at |east 100 g, and
insofar as the deformation el enent can be provided with
t he necessary hinges so that the desired function
referred toinclaiml is effectively achieved, the
Board is satisfied that no further technical features
are necessary for such a lamnate to effectively
correspond to a deformation el ement neeting the
requirenents of claim1 of the patent in suit.

Bi nding effect of the earlier decision of the Board of

Appeal

According to the established case | aw of the Boards of
Appeal , the sanme binding effect applies to a subsequent
appeal in respect of an earlier decision of a Board of
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Appeal as it applies to the departnment of first

i nstance (see eg T 153/93). Accordingly, the Board in
the present appeal proceedings is bound by the ratio
decidendi (Article 111(2) EPC) of earlier decision

T 431/ 95 of Board of Appeal 3.2.2.

This means in particular that as far as the
respondent’'s main request is concerned the questions of
clarity (Article 84 EPC), allowability of the
amendnents (Article 123 EPC), and novelty are matters
finally settled by the earlier decision.

Appel lant Il argued that the fact that D12 di scl osed
all the features of claim1 inplied, by analogy with
the principle set out in G 1/95, that the clai ned
subject-matter did not involve an inventive step.

G 1/95 refers to the case in which an objection of |ack
of novelty cannot be introduced into the appeal because
it constitutes a fresh ground for opposition but the

cl osest prior art docunment neverthel ess destroys the
novelty of the clainmed subject-matter. In accordance
with G 1/95 such subject-matter cannot involve an
inventive step, and a finding of |lack of novelty in
such circunstances inevitably results in such

subj ect-matter being unall owabl e on the ground of |ack
of inventive step.

The case at issue is, however, different, because | ack
of novelty is here not a fresh ground of opposition,
but a ground of opposition on which a final decision
has al ready been taken by Board of Appeal 3.2.2. As
expl ai ned above, the Board in the present appeal
proceedi ngs is bound by the ratio decidendi of the
above-nentioned final decision, in particular by the
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ground or the reason for making the decision that the
subject-matter of claim11 is novel over D12 (see

T 934/91, point 2, for the neaning of the | egal concept
of ratio decidendi). In decision T 431/95 it is clearly
stated (point 3.4) that D12 does not disclose a napkin
having a separately identifiable deformation el enent
having the characteristics specified in claim1. Thus,
there can be no doubt that the reason for finding the
subject-matter of claim1l to be novel over D12 was that
D12 did not disclose sone of the features of claim1.
Accordingly, the argunment of appellant Il that D12

di scloses all the features of claiml in fact clearly
seeks to question a matter which was already finally
settled in decision T 431/95. It follows that
appellant's Il argunent is against res judicata and
nmust be disregarded in view of the binding effect of
decision T 431/95 in the present appeal proceedings.

| nventive step

The technical problemunderlying the patent in suit is
to provide a sanitary napkin which by the nere act of
putting it on will itself nmerge in with, closely
conformto, and fit exactly the cross-sectional outline
of the external surfaces of the pudendal region (see
colum 3, lines 17 to 21).

In the decision under appeal docunent D12 was
considered to represent the closest prior art. This

vi ew was not contested by the parties during these
appeal proceedings. Since D12 (see page 3, first

par agraph) ains at the sane objective of the patent in
suit and relates to a sanitary napkin having structural
simlarities with the napkin of the patent in suit, the
Board shares the view expressed by the Qpposition
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Di vi si on.

Docunent D12 undi sputedly discloses a disposable
sanitary napkin according to the preanble of claim1l of
the patent in suit, nanely a napkin adapted to be held
in place by the adjacent surface of the wearer's
undergarnment and the wearer's thighs, the napkin being
el ongate and havi ng | ongitudi nal side edges, the napkin
conpri sing absorbent neans including an absorbent core
(absorbent material) and a fluid perneabl e topsheet
(covering material) having a body surface overlying
sai d absorbent core, said napkin optionally conprising
a fluid inperneable barrier sheet (bl ood-inperneable
mat eri al ) underlying said absorbent core, a portion of
sai d body surface having a convex upward configuration
in use (see page 7, lines 5 to 13).

I n accordance with the earlier decision T 431/95
(point 3.4), D12 does not disclose a napkin having a
separately identifiable deformati on el enent having the
characteristics specified in claim1.

The inplications of this statenment in decision T 431/95
have been a crucial point of dispute between the
parties in the present appeal proceedings.

Earlier decision T 431/95 clearly states (see point 2)
that, in accordance with the definition of claim1, the
deformation el enent is provided with hinges, which are
| ocal i sabl e construction elenents, and is an el enent

whi ch - al though associated with the absorbent el enent
- is separate therefrom Thus, there is no doubt that
the deformation el enent of the patent in suit nust be
regarded as a separately identifiable elenment which has
the flexure hinges. According to the wording of
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claim1, the flexure hinges have the purpose of

i nduci ng the body surface and the absorbent core of a
central region of the napkin to have a Wshaped
configuration. Thus, there can be no doubt that the
deformati on el enent of the napkin according to claiml
nmust be a separately identifiable element on which are
provided all the necessary flexure hinges for inducing
t he above-nenti oned Wshaped configuration.

Such a separately identifiable deformation elenent is
not di scl osed by docunent D12. Indeed, there is no

di sclosure in D12 of any of the elenments conposing the
napkin (the absorbent material, the bl ood-inperneabl e
material and the covering material) being provided with
grooves so that it is the grooves in that el enent which
provi de the desired function of inducing a Wshaped
configuration in the napkin.

In decision T 431/95 (see point 3.4) it is stated,
referring to the passage on page 2, lines 15 to 26 of
D12, that the grooves are provided i) on one or both
sides of the layer of the absorbent material for
menstrual blood, ii) the integrated |ayer of the
absorbent material and the bl ood-inperneable |ayer, or
iii) the whole structure of the napkin. This clearly
inplies that the grooves are at |least in part provided
in the absorbent core. In case i) the grooves are
provi ded on the | ayer of absorbent material only, in
case ii) on both the integrated | ayer of absorbent
material and on the bl ood-inperneable |layer, and in
case iii) on all the layers of the napkin. Considering
that it is each groove inits entirety which provides
the function of a flexure hinge, it follows fromthe
above that in D12 the flexure hinges are not provided
on a deformation el enment separate fromthe absorbent
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core, but on nore than one el enent including the
absorbent elenent. There is no disclosure in D12 that
the portion of a groove which is provided on the bl ood-
i nperneabl e | ayer itself provides the function of a

fl exure hinge for inducing the body surface and the
absorbent core of the napkin to have a Wshape.
Consequently, the bl ood-inperneabl e | ayer of the napkin
of D12 cannot constitute the deformation el enment as
defined in claim1 of the patent in suit.

The appellants referred to clains 3 and 11 of D12 to
support the argunent that D12 disclosed the provision
of bendi ng grooves on the side of the napkin with the
bl ood-i nperneabl e | ayer. However, these clains refer to
the side and do not specify that the grooves in their
entirety (ie the flexure hinges) are provided on one
el ement only, nanely on the bl ood-inperneabl e | ayer.
Only in case of such a positive disclosure would it be
possi ble to conclude that the grooves on the bl ood-

i nperneabl e layer formthe fl exure hinges suitable for
perform ng the intended function in accordance with
claim1l of the patent in suit.

The exanple on pages 11 and 12, referred to by the
appel lants, confirns this view Indeed, it discloses
the provision of three grooves (see page 12, line 3,
referring to Figure 1) which are suitable for inducing
a Wshape, and which are formed on both sides of the
napkin (page 12, lines 2 to 5) in the manner shown in
Figure 2 (see page 5, lines 1 and 2), ie two grooves on
t he upper side and one on the |lower side. In this
exanpl e, the Wshape is obtained because the grooves
are provided on both sides of the napkin and because
all the grooves extend through the absorbent core as
shown in Figure 2, due to the fact that stanping dies
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are used for nmaking them (see page 12, line 2). Thus,
there is no el enent separate fromthe absorbent core
that could constitute the deformation el enent having
flexure hinges referred to in claiml of the patent in
Sui t.

Appellant | argued that claim1 of the patent in suit
di d not exclude the provision of grooves on the
absorbent nmeans in addition to those on the deformation
element. In this respect, the Board concurs with the
appel lant's view. However, where a groove is also

provi ded on the absorbent means, such as in Figure 9 of
the patent in suit where the |inear central hinge 23A
whi ch consists of a groove on one side of the
deformation el ement 20 provides a ridge on the other

si de thereof and consequently a groove on the absorbent
core 40, this groove does not essentially contribute to
the function of the flexure hinge to induce, with the
ot her flexure hinges, the body surface and the
absorbent core of the napkin to have a Wshaped
configuration. In fact, it is clear that in the above-
ment i oned enbodi nent of Figure 9 the function of
flexure hinge is performed by the groove 23A whilst the
groove on the relatively thicker and softer absorbent
core does not play any role in practice.

Therefore, the Board conmes to the conclusion that the
finding of T 431/95 that D12 does not disclose a napkin
having a separately identifiable deformation el enent
havi ng the characteristics specified in claim1l can
only inply that the subject-matter of claim1l of the
patent in suit is distinguished fromthe sanitary
napkin of D12 by the features defined in the
characterizing portion of claim1, that the napkin
conprises a noisture stable deformation el enent



4.5

4.6

1083.D

- 18 - T 0817/ 00

associ ated with said absorbent neans, said deformation
el ement having a flexure resistance of at |east 100 g
in a Mdified Grcular Bend procedure whereby said
deformation el ement mai ntains said portion of said body
surface in a convex upward configuration when said
napkin is subjected to lateral conpressive forces in
use, and that said deformation el enent has flexure

hi nges for inducing said body surface and the absorbent
core of a central region of said napkin to have a

W shaped configuration, when said napkin is subjected
to |ateral conpressive forces, the "W including the
said in-use convex upward portion, which convex upward
portion is generally symetrically di sposed between
sai d | ongi tudinal side edges and which is assuned, or,
if present before use, increased by said |ateral
forces.

The napkin of D12 is such that by the nere act of
putting it on, it will itself nerge in with, closely
conformto, and fit exactly the cross-sectional outline
of the external surfaces of the pudendal region (see
page 3, first paragraph), due to the provision of

fl exure hinges (the bending grooves) in the structure
of the napkin for inducing the body surface and the
absorbent core of a central region to have a Wshaped
configuration (see page 8, lines 20 to 23). Therefore,
D12 al ready discloses a solution to the technical

probl em acknow edged in the patent in suit (see

point 4.1 above). Starting fromthe closest prior art
di scl osed by D12, the objective technical problemcan
therefore be seen in providing an alternative manner of
solving the sane technical problem

The alternative solution proposed by claim1l of the
patent in suit is not suggested by docunment D12. In
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fact, as explained above (point 4.4), the whole thrust
of D12 is to provide the grooves at least in part in

t he absorbent elenent. There is no suggestion that the
provi sion of grooves on the el enment separate fromthe
absor bent neans, which is the bl ood-inperneable | ayer

in D12, would be suitable for the intended purpose.

Appel lant Il argued that the skilled person confronted
with the disclosure of D12 woul d obviously consider the
alternatives of enbossing the napkin throughout the
whol e structure or enbossing only the garnment facing
side thereof, thereby providing the bendi ng grooves on
t he bl ood-i nperneabl e | ayer. However, these
alternatives would not have as a result to provide

fl exure hinges, each constituted by a groove in its
entirety, on the bl ood-inperneabl e |ayer.

Docunents D14 and D17 were cited by the appellants in
order to show that the use of separately identifiable
el ements in absorbent articles for providing a desired
configuration thereof was well known. However, neither
the lattice elenent of the incontinence napkin of D14,
whi ch coul d be considered to be a noisture stable
deformati on el enent associated with the absorbent neans
(see T 431/95, point 3.5), nor the liquid inperneable
flexible shell of the urinary pad of D17, are provided
with any flexure hinges (see T 431/95, point 3.5, [|ast
par agraph). Therefore, these docunments coul d not
suggest the provision, in the sanitary napkin of D12,
of flexure hinges in a deformation elenment which is
separate fromthe absorbent neans.

Nei ther is any useful suggestion to be found in
docunent D18, which was cited by appellant Il only to
show that a val ue of flexure resistance of 100 g was
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very low, nor in any of the other avail abl e docunents.

Finally, appellant Il argued that the skilled person
faced with the problemthat the napkin of D12 lost its
shape when wet, woul d obviously consider the provision
of grooves in the inperneable [ayer. However, on the
basis of the disclosure of D12 there is no apparent
reason why the napkin should | ose the Wshaped
configuration when wet, and therefore the skilled
person woul d not even consider this problem Neither
have any experinental data been filed by appellant I
referring to the use of the napkin of D12. In fact, the
napki n of D12 assunes a Wshaped configuration in use
under the lateral pressure exerted by the thighs of the
wearer and the upward pressure exerted by the
undergarnent (see page 7, lines 5 to 13). It is clear
for a skilled person that these pressures not only
produce such configuration by bending the napkin at the
grooves, but also maintain it in use when the napkin
becones wet.

4.7 The above considerations | ead the Board to consider the
subject-matter of claim1, and of dependent clains 2 to
8, to involve an inventive step.

Or der

For these reasons it is decided that:

The appeal s are di sm ssed.

The Regi strar: The Chai r man:

1083.D Y A
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