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Summary of Facts and Submn ssions

1736.D

Sher wood Medi cal Conpany, St. Louis, MO (US) is the
Proprietor of the European patent No. 0 578 775 which
concerns a "support device for a fluid delivery system
including ...... a punp, ..... a fluid container and a
tube for connection to the punp .... characterised by
means for preventing kinking or occlusion of the tube
bet ween the contai ner and the punp" (see claiml).

In colum 4, lines 13 to 22 of the description the
above-nentioned neans is described as follows: "The
support device also includes a third conpartnent forned
as an el ongated channel extending around a substantia
portion of the perinmeter of the rigid body into which
the tubing of the fluid delivery set can be inserted.
The el ongate channel is designed to approximately nmatch
the length of the tubing included on a "standard" fluid
delivery set between the container and the punp to
protect the tubing agai nst kinking and occl usion al ong
its entire length".

Agai nst said patent N. V. Nutricia, Zouternmeer (NL)

(" Opponent”) filed an opposition within the prescribed
period. In support of the alleged | ack of novelty and
i nventive step the notice of opposition relied
exclusively on a specific prior use. The notice of
opposi tion included the follow ng:

- Alist of all the features (a. - i.) of claim1 of
t he opposed patent was presented;

- Encl osed as Exhibit 1 were Instructions for Use of
a carrier case fromPfrimer Kabi Grbh + Co. KG
(conpany) which indicates a printing date of March
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1988 and 11 pictures denonstrating the steps
necessary for the correct use of said carrier

case. More specifically, it is explained therein
by way of the pictures, each with a short
acconmpanying text, howto insert a bottle-Iike
fluid container and the "Nutromat®'-punp into the
carrier case and how to correctly place and fix a
segnent of the delivery tube ("punp segnent”) in a
channel -1i ke groove on the front side of the punp
(pictures 8, 9 and 11).

- It was then submtted that fromthese Instructions
for Use those "itens" are known, which appear on a
second list presented, this list being identica
to the first one (concerning the features of
claim1l of the patent-in-suit), and additionally
including for each feature a reference to at |east
one of the 11 pictures in the Instructions for
Use; eg. the last feature of the two lists is
present ed as:

I nmeans for preventing kinking or occlusion of
the tube between the container and the punp
(viz. Figure 8, 9, 11)."

- There follows the statenent: "Fromthe above it is
clear that the carrier case for Nutromat has al
the features as nentioned and clained in claim1."

- Finally, it was submtted that, as evidenced by an
encl osed printout dated 30 Novenber 1987
("Kundenstatistik" = client statistics), the
carrier case for Nutromat® which was produced and
mar keted by the Pfrimer conpany, was delivered to
private and other clients and w dely produced and
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sold before the earliest priority date of the
patent-in-suit.

In reply to a letter of the Proprietor, in which he
expl ained why in his view the opposition was

I nadm ssabl e, the Qpponent, in his letter received on
20 May 1997, submtted further argunents and facts
regardi ng the opposition and its adm ssibility.

By the decision announced at the end of the ora
proceedi ngs held on 15 March 2000 the Qpposition

Di vi si on, which had been enl arged by appoi ntnment of a

| egal nmenber, rejected the opposition as inadm ssible
for lack of substantiation. This finding was in essence
based on two grounds (see witten reasons for the
deci si on dated 23 May 2000):

Firstly, it was not sufficiently clear fromthe notice
of opposition what has been the object of the prior
use. A nere description of the prior use by repeating
the wording of the claimand by referring to a range of
Fi gures was not sufficient. The Qpponent nust indicate
whi ch features are recogni sable fromthe object so that
the Patentee and the Qpposition D vision can determ ne
any substantive identity or simlarity of the alleged
piece of the art wwth the subject-matter of the opposed
patent. The Qpponent nust then conpare those features
with the features of the patent, taking into account
other elenments required for a conplete setting out of
the case. The Qpponent failed to do this in the notice
of opposition, so that the Patentee and the Opposition
Di vi sion could not understand w thout guesswork what

t he purpose of the elenments seen in the Figures (ie.
the pictures in the Instructions for Use) was. None of
the Figures 8,9 or 11 gave any hint towards neans for
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preventing kinking or occlusion of the tube between the
contai ner and the punp.

Secondly, the circunstances of the prior use were also
not given sufficiently clearly in the notice of
opposition, in that the conputer print-out of

30 Novenber 1997 was supposed to prove sales of the
carrier case which was shown in the Instructions for
Use dated 1988. Thus it could not be established

whet her the products allegedly sold in 1987 were
identical to the product shown in the Instructions for
Use (of 1988) or whether this brochure shows a new
nodel .

VI . On 31 July 2000 the Opponent filed a notice of appea
and paid the appeal fee. The statenent of the grounds
of appeal was filed on 2 Cctober 2000. He requests
t hat:

- t he deci sion under appeal be set aside;

- t he opposition be deened adm ssi ble and be
remtted to the Opposition D vision for
substanti ve exam nati on

- t he appeal fee be reinbursed,

- oral proceedings be held in case the Board was
inclined to reject any of the foregoing requests.

VI, In his reply received on 24 January 2001 the Patent
Proprietor submtted that full conpliance with
Rul e 55(c) EPC was essential if the Patentee was to
understand the nature of the attack nade upon the
patent. The notice of opposition did not contain any
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argunment linking the alleged prior use to the features
of claiml1l. In this case the Opponent shoul d have
precisely identified all of the features of claim1l.
The Proprietor stated that he wished to attend any ora
proceedi ngs appoi nted at the request of the Appell ant
and to be heard.

In response to the communi cation of the Board dated
17 April 2001 the Appellant (Opponent) w thdrew his
request for reinbursenent of the appeal fee; the
respondent (Proprietor) submtted that the subject-
matter of the alleged prior use seened to correspond
both literally and functionally to the pre-
characterising portion of claiml1l of the patent in suit
in that the guide channel being functionally part of
t he punp, no anti-kinking neans can be identified
bet ween the container and the punp of the Nutromat®
devi ce.

Reasons for the Decision

1

1736.D

The appeal is adm ssible.

As the decision under appeal correctly pointed out,
subm ssi ons nade after expiry of the opposition period
must not be taken into account for assessing the

adm ssibility of the opposition, nore specifically in
respect of the requirenent to indicate the facts,

evi dence and argunents presented in support of the
grounds on which the opposition is based (Rule 55(c)
EPC). Hence, in the present case the content of the
noti ce of opposition alone is to be considered for that
pur pose.
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The issue of substantiation of an opposition is not to
be approached in a formalistic manner. Rather, the
criterion is whether the contents of the notice of
opposition are sufficient for the opponent's case to be
properly understood on an objective basis (decision

T 222/ 85) fromthe point of view of a person skilled in
the art to which the opposed patent related (T 925/91).
The sufficiency of a notice of opposition in respect of
t he substantive requirenments of Article 99(1) and

Rul e 55(c) EPC - to be distinguished fromthe
substantive nerit of the opponent's case - can only be
decided in the context of each individual case since
the relevant factors, such as the conplexity of the

I ssues raised, vary fromcase to case (T 222/85). A
noti ce of opposition nust al so be assessed having
regard to its purpose, nanely to obtain the revocation
of the patent.

Since the factual basis on which the notice of
opposition in question - the only subm ssions filed by
t he Opponent during the opposition period - relies is
limted to an alleged prior use, the latter nust be
fully substantiated ie. by an indication of the date on
whi ch the all eged prior use occurred, what has been
used, and the circunstances under which the subject-
matter of the prior use was made avail able to the
public within the neaning of Article 54(2) EPC. In this
poi nt, the Board concurs with the Cpposition Dvision's
view as well as with its finding that the indications
in respect of the date (or period) of the alleged prior
use were sufficient.

As regards the content of an alleged prior use, it is
to be indicated and specified in such a manner that the
Pat ent Proprietor and the Qpposition Division - both
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qual i fying as persons skilled in the art - can

under stand which features, in the Opponent's view,

i ndividually or in conbination jeopardize the
patentability of the clainmed subject-nmatter and so that
both can forman opinion as to whether and to what
extent the Opponent is right or wong, ie. "to

under stand the Qpponent's case" also in this respect.

Contrary to the findings in the decision under appea
that requirenent has been net in the present case, in
particul ar as regards the principal feature in dispute,
nanmely "means for preventing kinking or occlusion of

t he tube between the container and the punmp".

It seens to be recogni sable frompictures 7, 8, 9 and
11 in Exhibit 1 that in the groove-like channel in the
front cover of the Nutromat® device, at |east when

cl osed with the knob (see picture 9 and rel ated

i nstructions), kinking or occlusion of the tube ("punp
segnent”) can hardly occur, said tube constituting (the
greater) part of the connecting tube between the fluid
contai ner placed on the upper part of the carrying bag
and the punp (left part of the Nutromat® devi ce where
t he channel is curved). In the given context, it
appears to be clear and in fact the only reasonabl e
interpretation of the rel evant subm ssions in the

noti ce of opposition under consideration, that the
Opponent considers the specific features shown in
pictures 8, 9 and 11 of Exhibit 1 as conprising an
anticipation of "itemi", nanely "neans for preventing
ki nki ng or occlusion of the tube between the contai ner
and the punp (viz. Figure 8, 9, 11)" (sic), this
feature being the only one appearing in the
characterizing part of claiml1 of the patent opposed.
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So, even if one cane to the conclusion that the alleged
specific features of the Nutromat® device are in fact
not suitable for preventing kinking or occlusion of the
connecting tube, or that for whatever other reason they
do not qualify as a nmeans for that purpose (eg. because
the groove-like channel nentioned above is functionally
part of the punp, as argued by the patent Proprietor in
his last letter) this conclusion - ie. that the
OQpponent's attack nust fail - can be drawn wi thout any
I nvestigations by the Opposition D vision or the patent
Proprietor. This is sufficient for substantiation of
the features of an alleged prior use.
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Equal |y, a lack of substantiation of the circunstances
under which the subject-nmatter of the prior use was

al l egedly nade avail able to the public cannot be
concluded fromthe fact that Exhibit 1 (instruction for
use showi ng the subject nmatter of the prior use) and
Exhibit 2 (sales list) have different dates. Again, in
the given context, the only reasonabl e understandi ng of
the situation is that the OCpponent filed Exhibit 2,
which is a client statistics dated 30.11.87 and
mentions 14 "STUCK" [ pi eces] "TRAGETASCHE FUER [carri er
case for] NUTROVAT", as evidence for his contention
that a contai ner-tube-punp arrangenent (exactly) as
described in Exhibit 1 was already marketed at the date
of Exhibit 2 (and afterwards) and thus becane avail abl e
to the public before the priority date of the opposed
patent. Wether this inplicitly, but unanbi guously

all eged identity of the device common to both pieces of
evidence is credible or needs further evidence before
it can be definitely established is not a question of
substanti ati on.
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O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The opposition underlying the present appeal is
substantiated within the neaning of Rule 55(c) EPC

3. The matter is remtted to the Opposition Division for
further prosecution of the opposition proceedings.

The Regi strar: The Chai r man:

R. Schunmcher W D. Wi ld
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