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Summary of Facts and Subm ssi ons

0251.D

The present appeal is fromthe decision of the
Opposition Division to revoke European patent

No. O 706 560, relating to a process for the production
of a detergent conposition having high bulk density.

In its notice of opposition the Opponent sought
revocation of the patent on the grounds of

Article 100(a) EPC, in particular because of |ack of
novelty and of inventive step of the clainmed subject-
matter.

The foll owi ng docunents were inter alia cited in
support of the opposition:

(3): EP-A- 0337523

(5): EP-A-0367339

In its decision the Qpposition Division found that the
subj ect-matter of claim7 according to the main request
and to the first auxiliary request |acked novelty and
that the subject-matter according to the second
auxiliary request |acked an inventive step. Furthernore,
the third auxiliary request was found not to be

adm ssi bl e under Rule 71(a) EPC.

As regards novelty it found in particular that

- all the product features of the subject-matter of
the identical clainms 7 of the main and of the
first auxiliary request were disclosed in exanples
2 and 3 of docunent (3);
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- the subject-matter of these clains 7 was not
l[imted by the indication of the process by which
t he cl ai ned product coul d be obtai ned;

- the Patent Proprietors did not submt any evidence
that a process of preparation not involving the
spray-drying step used for the conpositions of
exanples 2 and 3 of docunent (3) would necessarily
result in a structurally different product;

- the subject-matter of the said clains 7 |acked
t hus novel ty.

As regards inventive step the Qpposition D vision found
in particular that

- the patent in suit defined the technical problem
underlying the clainmed invention as the provision
of a process for the preparation of a detergent
conposi tion having both a high bulk density and
i nproved di spersion properties (dispensing and
delivery into the wash) and no significant
drawbacks as regards its dissolution properties;

- the tests contained in the patent in suit showed
t hat the conpositions conprising a hydrophobic
mat eri al and prepared by the claimed process had
i nproved di spersion properties but did not
convi nci ngly show that the dissolution properties
of such conpositions had been maintained; test 3
of table 2 was in fact not reliable in this
respect;
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- a skilled person woul d have expected that a
product having i nproved di spensing properties
woul d not present a reduced solubility on use;

- docunent (3) disclosed a zero-phosphate, zeolite
built, detergent powder having a bulk density
above 550 g/| prepared by a nethod including the
step of spray-drying a slurry containing | ow
| evel s of a hydrophobic material or of spraying a
conposition conprising such a hydrophobic materi al
onto the base powder; this docunent taught that
the addition of a hydrophobic nmaterial to the
slurry inproved the di spensing properties of the
final product (points B.3.3 and B.4 of the reasons
for the decision);

- docunent (5) suggested the use of a granul ation
and densification process of the sane type as used
in the patent in suit for obtaining a zeolite
cont ai ni ng detergent powder of high bulk density;

- it was therefore obvious for the skilled person to
apply the process of docunent (5) to a particulate
of document (3) conprising a hydrophobic materi al
in order to obtain a product having inproved high
bul k density and i nproved di spersion properties.

As regards the third auxiliary request, filed for the
first time during oral proceedings, the Qpposition
Division found that claim1l of this request differed
fromthat of the second auxiliary request by an

addi tional feature which, however, was not apt to
overcone the objections raised by the Opponent;
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therefore this request was considered not conmply with
the requirements of Rule 71(a) EPC.

The i ndependent clains 1 and 7 according to the main
request read, respectively, as follows:

"1. Process for the production of a high bulk density
det ergent conposition or conponent therefor which
contains a detergent active conpound and a hydrophobic
mat eri al and which conprises a particulate materi al
which is not the direct product of a spray drying
process, the process conprising formng a flowable
[iquid prem x conprising the hydrophobic material and a
liquid conponent, mixing the premx with the
particul ate material, densifying the m xture of the
particulate material and the prem x during or
subsequent to the said m xing and granul ating the said
m xture thereby to forma particul ate high bulk density
det ergent conposition or conponent therefor.™

"7. A particulate detergent conposition or conponent

t her ef or obt ai nabl e by a non-tower process and having a
bul k density of at least 700 g/l, conprising a
detergent active conpound, a detergency builder and a
hydr ophobi ¢ materi al dispersed substantially uniformy
within the particles, wherein a flowable Iiquid prem x
of the hydrophobic material and a |iquid conponent is
formed and the premx is mxed with the said detergent
active conmpound or builder prior to or whilst the
detergent active and buil der are m xed whereby a
substantially uniformdi spersion of the said materi al
within the particles is obtained.”
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The dependent clainms 2 to 6 and 8 to 9 relate to
particul ar enbodi nents of the process of claim1 and,
respectively, of the product of claim?7.

The first auxiliary request differs fromthe main
request only insofar as the process of claim1lis
specified to be a "non-tower" process.

The second auxiliary request consists of clains 1 to 6
of the main request.

Finally, the third auxiliary request differs fromthe
second auxiliary request insofar as claim1l specifies
that the process relates to the preparation of a
product having a bul k density of at |east 700 g/l.

An appeal was filed against this decision by the Patent
Proprietors.

The Appellants submtted in the statenent of the
grounds of appeal four requests corresponding to those
dealt with in the decision of first instance.

Under cover of a letter dated 19 Decenber 2003 the
Appel lants withdrew their request for oral proceedings
and requested a witten decision on the basis of the
requests and of the argunments submtted in witing;
this request was repeated and confirmed in a fax dated
30 Decenber 2003.

Wth a fax dated 12 January 2004 the Board inforned the
parties that oral proceedi ngs had been cancell ed.
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V. As regards novelty the Appellants submtted that

- t he conpositions prepared according to exanples 2
and 3 of docunent (3) had necessarily a
di stinctive mcrostructure consisting of air voids
in a substantially honbgeneous matrix because of
the spray-drying step used for the preparation of
t he detergent base conprising the hydrophobic
mat eri al ;

- the mcrostructure of the particul ate conpositions
of docunment (3) would not be present in a product
prepared by a "non-tower" process as required by
the patent in suit, which product woul d possess

few or no air voids at all;

- therefore the subject-matter of claim7 was novel

As regards inventive step they submtted that

- the particul ate products of docunment (5) which had
been prepared by a "non-tower" process contai ned
only few or no air voids at all and had been
prepared by a process requiring | ower tenperatures
than in a spray-drying process;

- a skilled person would thus have expected that the
addi ti on of a hydrophobic material during the
process of docunment (5) would result inits
di stribution not only within the particles as in
t he process of docunent (3) but also on their

surf ace;

0251.D
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- nor eover, the skilled person would have expected
that the addition of a hydrophobic material during
the process of docunent (5) would affect
negatively the solubility in water of the final
product ;

- furthernore, docunent (3) did not teach that the
i ncorporation of a hydrophobic material would
result in the inprovenent of the dispersion
properties of the prepared product w thout a
reduction of its solubility as convincingly shown
in the conparative tests of the patent in suit,
whi ch were known standard tests used in the
specific technical field of the invention;

- it was thus not obvious for the skilled person to
transfer the technol ogy of docunent (3) regarding
spray-dried powders to the non-spray dried powlers
of document (5) and thus to conbi ne the teachings
of these two docunents;

- therefore the clai med subject-matter involved an

i nventive step.

As regards the third auxiliary request the Appellants
submtted that it was filed in order to address the

i nventive step objections raised by the Respondent and
t hat, because of the further I[imtation introduced into
claim1l regarding the bulk density of the particul ate
det ergent conposition, it was not obvious to apply the
teachi ng of document (3), relating to spray-dried
powders of |ower bulk density, for solving the
techni cal problemunderlying the patent in suit,
concerning particul ates of higher bulk density.
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The Respondent and Opponent submitted in witing inter
alia that

- there was no basis in the patent in suit for
interpreting the wording "obtainable by a non-
t ower process" contained in the product claim7 as
i mplying that the clainmed product shoul d possess a

particul ar m crostructure;

- no evi dence had been submtted that the product of
claim7 had necessarily a structure different from
that of the products of exanples 2 and 3 of
docunent (3);

- there did not exist any prejudice in the prior art
agai nst the use in the process of docunent (5) of
a hydrophobic material, as suggested in docunent
(3); in particular, the Appellants had not brought
any evidence that a skilled person would have
expected that the incorporation of a hydrophobic
material in the non-tower process disclosed in
docunent (5) would result in its distribution not
only within but also outside the particles and in
the reduction of the solubility of the obtained

granul at e;

- the skilled person would thus have tried to add a
hydr ophobi ¢ materi al as suggested in docunent (3)
during the process of docunment (5) in order to
i nprove the dispersion properties of those high
bul k density products.
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The Appel l ants request that the decision under appeal
be set aside and that the patent be maintained on the
basis of any of the main request or first, second or
third auxiliary request, all of themfiled with the
statement of the grounds of appeal.

The Respondent requests that the appeal be di sm ssed.

At the end of the oral proceedings, the chairman
announced the decision of the Board.

Reasons for the Decision

0251.D

Mai n request

Novel ty

The subject-matter of claim7 relates to a particul ate
det ergent conposition characterized by product features
and by some process features, in particular, by being
"obtai nabl e by a non-tower process" (see point II
above).

It is established jurisprudence of the Boards of Appeal
of the EPO that a clainmed product characterized by its
process of preparation nust conply per se with the
requi renents of novelty and that the process features
used for characterizing further the clainmed product
have not to be considered as limting unless they
necessarily provide the product with features which it
woul d not possess by a different process of preparation
(see e.g. 0205/83, QJ EPO 85, 363, points 3.1 and 3.2.1
of the reasons for the decision).
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1.1.3

1.1. 4
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It is not disputed in the present case that exanples 2
and 3 of docunent (3) disclose a particul ate detergent
conposition having a bul k density above 700 g/l and
conprising detergent actives, builders, aliquid
conponent such as a nonionic surfactant and a

hydr ophobi ¢ material dispersed uniformy within the
particles (see page 6, lines 1 to 41).

The only issue to be discussed is therefore whether the
wor di ng "obtai nabl e by a non-tower process”

di stingui shes the claimed subject-matter fromthe
products of these exanpl es.

The Appellants have submtted that the products of
docunent (3), having been prepared in a first step by
spray-drying a slurry conprising the hydrophobic

mat eri al, necessarily possess a distinctive

m crostructure conprising air voids, which is
characteristic of products fornmed by a spray-drying
process. Conversely, the subject-matter of claim?7 of
the patent in suit, being obtainable by a "non-tower"
process, should necessarily contain few or no voids and
thus have a different mcrostructure than that of the
products of docunent (3) (see point V above).

The Board notes that the wording "obtainable by a non-
tower process” in claim?7 regards the whol e process of
preparation and not only a step of the process and thus
it does not identify a process including a spray-drying
step as that of docunent (3).
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It is not contested that the step of spray-drying a
detergent slurry leads usually to powders having a

| ower bulk density than that required in claim?7 and
that this is due to the fact that air voids are forned
within the particles. Therefore particles prepared by
spray-drying would in principle be highly porous, as

al so explained in docunent (3) (page 3, lines 21 to 24),
contain nore air voids and have a | ower bul k density
than particles prepared by a "non-tower" process.

However, the Board finds that the particles prepared by
spray-drying and post-dosing in exanples 2 and 3 of
docunent (3) cannot be considered to be conventi onal
spray-dried products, since they have a very high bulk
density within the range of claim7 of the patent in
suit. This is due, as explained in that docunment, to
the presence in the spray-drying step of a hydrophobic
material in conbination with an anionic surfactant (see

page 3, lines 24 to 26 and page 4, lines 21 to 23).

Since, in the present case, the patent in suit was
revoked by the Qpposition Division, the burden of proof
to denonstrate that the reasons for revoking the patent
were not justified rests on the Appellants (see al so

T 585/92, point 3.2 of the reasons for the decision,
not published in the QI EPO).

Therefore, the Board cannot accept, in the absence of
any evidence, the Appellants' statenent that the
structure of the clainmed product has to be necessarily
different fromthat of the products of docunent (3)
(see also the first instance decision, points |.4 and
|.4.4 of the reasons for the decision).

0251.D



0251.D

. 12 - T 0784/ 00

The Board concludes therefore that the products of
exanples 2 and 3 do not possess the typical

m crostructure of conventional spray-dried products and,
because of their high bulk density, nust possess a
structure simlar to that obtainable by a "non-tower"
process leading to the sane bul k density.

Therefore, the wordi ng "obtainabl e by a non-tower
process"” does not distinguish the clained subject-
matter fromthe products of exanples 2 and 3 of
docunent (3) and the subject-matter of claim?7 | acks
t heref ore novelty.

First auxiliary request.

Since claim7 of this request is identical to claim?7
of the main request, this request has to be rejected
for the sane reasons put forward in point 1.1.4 above.

Second auxiliary request

Novel ty

Claim1 of this request relates to a process for the
preparation of a high bulk density detergent
conposition or conponent conprising a detergent active
conpound and a hydrophobic material including the
process steps of formng a liquid prem x of the

hydr ophobic material and a |iquid conponent, m xing the
premx with a particulate material which is not the

di rect product of a spray-drying process and densifying
and granul ating this m xture.
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3.2

3.2.1
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Moreover, this set of clains does not contain the
product clainms conprised in the sets of clains
according to the main and first auxiliary requests.

The Board agrees with the concl usions of the Opposition
Division in regard to novelty of this subject-matter
(see point Il.A of the reasons for the decision).

Since this request fails on other grounds there is no
need to give further details.

| nventive step

The present invention and in particular claim1l rel ates
to a process for the preparation of a powder of high
bul k density by a process not involving a spray-drying
step, i.e. by a "non-tower" process (see page 2,

lines 3 to 4 and 38 to 44 and point 3.1.1 above).

As explained in the patent in suit, the preparation of
particul at e detergent conpositions having a high bul k
density, e.g. greater than 700 g/l, was already known
in the prior art, e.g. fromdocunent (5) (see page 2,
l[ines 25 to 30); it was thus desirable to inprove the
di ssolution properties of this type of particul ate
detergent conpositions (page 2, lines 31 to 33). The
patent in suit thus defines the technical problem
underlying the present invention as the inprovenent of
the dispersion properties, i.e. the dispensability in
t he wash, of such products w thout a reduction of their
solubility (see page 2, lines 31 to 37 and page 3,
lines 9 to 12).
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| nventive step was di scussed by both parties by
consi dering both docunments (3) and (5).

Docunent (3) regards the preparation of particulate

det ergent conpositions by spray-drying and post-dosing
and not by a "non-tower" process as required by claiml
as already explained in points 1.1.3 and 1.1.4 above).
The Board thus finds that this docunment cannot qualify
as the nost reasonable starting point for the

eval uati on of inventive step.

Conversely, docunent (5), already referred to as prior
art in the description of the patent in suit, deals
with the preparation of particul ate detergent
conpositions having a high bulk density by neans of a
process involving densification and granul ation of a
particulate, i.e. involving simlar process steps as

t he process of the attacked claim 1l (see page 2,

lines 3 to 4 and page 3, lines 40 to 47). Therefore the
Board sel ects this docunent as the nost reasonabl e

starting point for evaluating inventive step.

The process disclosed in docunent (5) differs fromthat
of the patent in suit only insofar as a hydrophobic
material is not incorporated into the m xture to be
densified and granul ated. This has not been disputed by
t he Appel |l ants.

The techni cal problemunderlying the clained invention,
seen in the light of the teaching of docunent (5) is
therefore that defined in the patent in suit (see

point 3.2.1 above)
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As regards the criticismraised by the Opposition
Division against test 3 of table 2 of the patent in
suit, which regards the visual assessnment of insoluble
residues left after a wash cycle in order to eval uate
the solubility of the particul ate detergent conposition
under use conditions, the Board agrees with the

Appel lants that this test is a standard one used in the
specific technical field and that it shows that the
conpositions prepared according to the patent in suit
and conprising a hydrophobic material have at |east not
a greater tendency to formlunps in water under use
conditions than conpositions not conprising such a

hydr ophobic material. Therefore this test is apt to
show that the solubility of a detergent conposition
prepared as in the patent in suit is not affected by
the presence of the hydrophobic nmaterial.

The Board is therefore satisfied, in the light of the
conparative tests contained in the patent in suit, that
the technical problemdefined in the patent in suit has

been convi nci ngly sol ved.

The only question to be answered in order to assess the
i nventiveness of the clained subject-matter is
therefore whether the skilled person, at the priority
date of the patent in suit, would have added a

hydr ophobic material into a mxture to be densified and
granul ated as described in docunment (5) in order to

sol ve the technical problem nentioned above.



- 16 - T 0784/ 00

3.2.4 It was known from docunent (3) that the incorporation
of small anounts of a hydrophobic material during
preparation of a zero-phosphate detergent conposition
contai ning an anionic surfactant brings about an
i nprovenent of the dispensing properties of the final
hi gh bul k density product (see page 2, lines 20 to 24;
page 3, lines 7 to 9; page 4, lines 21 to 23).
Therefore, even though this docunent relates to
particul ate detergent conpositions prepared by spray-
drying and post-dosing (see points 1.1.2 to 1.1.4 above)
its teaching consists in the incorporation of snal
anounts of a hydrophobic nmaterial into a base powder in
a honogenously distributed formin order to inprove the
di spensi ng properties and thus the dispersion
properties into the wash of a particul ate detergent
conposition of high bulk density.

Therefore, the skilled person, faced with the technica
probl em nenti oned above, would have tried to apply this
techni cal teaching also to the products of docunent (5),
e.g. by incorporating the hydrophobic material in the
starting mxture to be densified and granul ated, in
order to distribute the hydrophobic materi al

honogenously within the particles and bring about an

i mprovenent of their dispersion properties.

3.2.5 The Appellants have argued that the skilled person
woul d not have transferred the teaching of docunent (3)
relating to spray-dried products to the "non-tower"
process of docunent (5), since he would have expected
t he hydrophobic material to distribute not only wthin,
but al so outside of the final product and thus to
reduce its solubility. This had to be expected as a
consequence of the substantial absence of air voids

0251.D
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within a product prepared by a "non tower" process and
of the | ower tenperatures used in such a process. The
Appel | ants have, however, not brought any evidence in
support of their allegations which were contested by

t he Respondent.

According to the process of docunment (5) the starting
particulate material is, in a first step, thoroughly
m xed with the |iquids added to this stage and brought
into or maintained in a defornmable state in a high-
speed m xer/densifier so that its porosity is reduced
and, in a second step, granulated in a noderate-speed
m xer densifier maintaining such a defornmable state
(see page 4, lines 45 to page 5, line 4 and page 5,
lines 15 to 19). The tenperatures used in this process
are of e.g. between 50 and 60 °C as shown in the
exanples, i.e. at the nelting point of the hydrophobic
mat eri al preferably used in docunent (3) (see page 3,
lines 54 to 55).

Therefore in the Board's view a skilled person would
have expected all conponents of a detergent conposition
prepared according to the process of docunent (5) to be
necessarily honogenously distributed within the
particul ate detergent conposition and that he had no
reason to expect that the addition of small anmounts of
a hydrophobic material as suggested in docunent (3),
e.g. 0.1 %by weight (see page 3, line 47), in the
first step of such a process, would on the contrary
result in their inhonbgeneous distribution within and

outside the particles.
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Finally, since the final product would be expected to
have better dispersion properties into the wash in the
[ ight of the teaching of docunent (3) and the used
anount s of hydrophobic material had to be small, the
skill ed person would have had no reason to expect a
reduced solubility of such a product under wash

condi ti ons.

The Board cannot therefore agree with the Appellants’
st at enent s.

The Board concludes therefore that the subject-matter
of claim1l according to the second auxiliary request

does not anmopunt to an inventive step.

Third auxiliary request

Claim1 of this request differs fromclaim1 of the
second auxiliary request only insofar as the bulk
density of the final product has been specified to be
above 700 g/|.

This request was not accepted by the first instance
under Rule 71(a) EPC since it had been filed for the
first time during oral proceedings of 10 May 2000 and
the amendnent to claiml1l was at first sight not apt to
overconme the inventive step objections raised by the
Respondent .

The Board al so remarks that the Opposition Division's
sumons to attend oral proceedings indicated a final

date of 10 April 2000 for making witten subm ssions
and/ or anendnents.
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As argued by the Appellants in their letter dated

19 Decenber 2003 and acknow edged in the first instance
decision (point Il11.3 of the reasons for the decision),
this request had been filed before the first instance
in order to address at |east the inventive step

obj ections raised by the Respondent.

In the Appellants' view, because of the further
[imtation introduced into claim1 regarding the bulk
density of the particul ate detergent conposition, it
was not obvious to apply the teaching of docunent (3),
relating to spray-dried powders of |ower bulk density
to the process of docunent (5), for solving the
techni cal problemunderlying the patent in suit,
concerning particul ates of higher bulk density.

However, as explained in points 1.1.2 to 1.1.4 above,
the particul ate detergent products prepared according
to docunent (3) are not conventional spray-dried
powders but can possess a very high bulk density of
greater than 700 g/l (see exanples 2 and 3 reporting
val ues of 755 g/l and of 724 g/l, respectively).
Therefore, the amendnent to claim 1 cannot distinguish
further the claimed subject-matter neither fromthe
products of docunent (3) nor from those of docunent (5),
whi ch al so possess such a high bulk density (see e.qg.
docunent (5), tables 5 and 10 reporting one product
havi ng a bul k density of 664 Kg/n?, i.e. 664 g/l, and
ten products with bulk densities between 720 and

907 Kg/ n?).
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The Board concludes that the Qpposition Division was
right in deciding that this request, filed w thout
excuse after the tinme limt indicated in the sumons to
oral proceedings, was at first sight not apt to
overcomnme the inventive step objections raised by the
Respondent agai nst the second auxiliary request and had
to be dismssed under Rule 71(a) EPC (see T 382/97, not
published in Q) EPO, points 6.5 to 6.7 of the reasons
for the decision).

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

G Rauh
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