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Summary of Facts and Submn ssions

The appel | ant (opponent) | odged an appeal, received at
the EPO on 14 July 2000, agai nst the decision of the
Qpposition Division rejecting the opposition dispatched
on 22 May 2000.

The appeal fee was paid sinmultaneously and the
statenent setting out the grounds of appeal was
received at the EPO on 22 Septenber 2000.

. The opposition was filed against the patent as a whol e
and based on | ack of inventive step of its subject-
matter (Articles 100(a) and 56 EPC) mainly in view of
the foll owi ng docunents:

D1: Article "H -fog now al so for engi ne roons",
Shi ppi ng Wrld & Shi pbuil der, Septenber 1992,
pages 35 and 36.

D2: DD B-148 858,

D3: Article "Der Einflua der Tropfengrodae bei der
Br andbekanpf ung”, Lechl er Apparat ebau Nachrichten
Nr. 237, March 1956 (four pages), and

D3a: Article "Fl Ussigkeitszerstéaubung mttels Disen",
Lechl er Apparat ebau KG Separatdruck aus
"Techni ca" Nr 13/1965, pages 1161 to 1166.

The Opposition Division held that the grounds for

opposition did not prejudice the maintenance of the

patent as granted and rejected the opposition.

L1, In his statenment setting out the grounds of appeal, the
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appel | ant (opponent) contended that Caim1l was not
restricted to a fixed system but covered al so the use
of hand-hel d devi ces and neither gave a concrete
definition of the nature of the sprayed liquid nor laid
down that a stationary installation was concerned
particularly. Mreover, the appellant asserted that the
device for fighting fire disclosed by D2 used any
extinguishing fluid and expelled it at a high pressure
in the formof a full jet in the first stage of its
operation and in the formof fine droplets inits
second stage i.e. in the sane way as the nozzles of the
installation of daim1l1. The appellant acknow edged
that the subject-matter of Claiml differed fromthe
teaching of D2 in that, in the first stage of

operation, the device of D2 expelled a full jet of

i quid whereas the nozzles of Claim1l produced a fog-
like I'iquid spray. However, the appellant was of the
opi nion that the expression "full jet" was understood
by the skilled person as a jet forned with tight
concentrated dropl ets.

The appel l ant al so contended that D2 disclosed the

cl osest prior art and that it was obvious for the
skilled person to conbine the teachings of D3 or D3a
with that of D2 in order to arrive at the subject-
matter of Claim1l1l since D3 brought not only the sane
solution as the invention to the problem posed by D2
but also all the needed technical neans. According to
t he appellant, the skilled person would have got the
sane result by using the tips given in DI.

As regards the installation of Caimé6, the appellant
contended that when a nozzle according to D3/ D3a was
operated at high pressure, a Venturi effect was created
behi nd the nozzle and a high concentration of the jets
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woul d necessarily result therefrom Therefore,
according to the appellant, nounting a nozzle according
to D3 on the device of D2 would result in an
installation conprising all the features of Claim1.

In reply, the respondent (patentee) contradicted al
the argunents of the appellant.

Oral proceedi ngs took place on 15 March 2002.

The appel l ant did not dispute novelty of the subject-
matter of the two independent clains 1 and 6 of the
opposed patent.

He considered that the state of the art closest to the
subject-matter of Caim1l1 was disclosed by D2 which
gave the basic information whereas D3 brought the
solution to inprove the installation so that it could
reach all the corners of the roomto be protected
agai nst fire.

The appel l ant pointed out that Claiml1l did not define
the nmeani ng of the expression "high pressure” used in
the claimso that the required pressure range was
conpl etely open. He contended al so that D3 gave the
hint: "the higher the pressure, the better the
penetration of the spray into the fire", and that D3a
di scl osed how to increase the pressure.

As regards the installation clained in Caimé6, the
appel l ant considered the state of the art disclosed in
D1 as the closest and argued that the probl em of
improving it was solved by using the nozzles described
i n D2.
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The appel | ant enphasi zed that Caim6 was not
particularly directed to a fixed installation, that a
single location of the nozzle was not described therein
and that D3a expl ai ned exactly what should be done for

i nprovi ng the extinguishing potential of the spray-
heads, in particular the optinmumconfiguration of the
nozzl es.

In the respondent's opinion, the device of D2 operated
in an opposite way as the nethod of Claiml1l and was not
the closest prior art. He argued also that the nozzle
of D3 was not suitable for providing the sane type of
spray as that according to the invention. Moreover, the
respondent pointed out that neither D2 nor D3 discl ose
a "concentrated fog-like spray” or a "high pressure” in
t he neaning of the invention.

As regards the subject-matter of Caimé6, the
respondent asserted that the skilled person would
unl i kely conbine the teaching of D1 with that of D2 and
that, even if they do it, nmany features of Claim®6
woul d still be mssing in the resulting installation.

At the end of the oral proceedings the appellant
requested that the decision under appeal be set aside
and that the European patent be revoked.

The respondent requested that the appeal be dism ssed
and that the patent be maintained as granted.

Method Claim 1 reads as foll ows:
"A nmethod for fighting fire, in particular in a room

said nethod conprising the steps of formng a liquid
spray (4) having conparatively large droplets and a
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good penetration power for at |east suppressing a fire,
and formng a scattered spray (4a, 4b) conprising a

m xture of liquid and a non-conbusti ble gas for

extingui shing snmouldering fire seats; characterized in
that in said first step a high pressure of up to 300
bar is used for formng the liquid spray, the droplets
are sprayed as a concentrated fog-like liquid spray (4)
that is generated by a plurality of nozzles (3) having
such a conbi nation of nutual separation, spray

di rection and outlet configuration, which together with
the high pressure produces a suction which is such that
the fog-like liquid sprays of the nozzles (3) together
formthe concentrated fog-like liquid spray (4), and in
that in said second step the spraying of the
concentrated fog-like liquid spray (4) is stopped by

| owering the high pressure and by interm xing the non-
conbustible gas with the liquid to be sprayed fromthe
nozzles (3), whereby a scattered spray (4a, 4b) in the
formof a turbulent liquid fog (9) is forned."

Apparatus Claim6 reads as foll ows:

"An installation for fighting fire, in particular in a
room said installation conprising a spray head (2) for
producing a liquid spray and a drive-unit including at
| east one hydraulic accunulator (11; 31) having an
outlet (14; 35) connected to the spray head (2), the at
| east one hydraulic accunulator (11, 31) conprising a
liquid space (20), a gas space (19), and a tube (15;
32) which extends fromthe bottom portion of the liquid
space (20) through the gas space (19) to the outl et
(14; 35), the tube (15; 32) having at |east one
aperture (17, 18) inits wall, at a predeterm ned

di stance fromthe outlet end of the tube (15; 32) and
With a predeterm ned dianeter, so that drive gas flows
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into the tube (15; 32) through the at |east one
aperture (17, 18) in the wall when the level of the
liquid in the at | east one hydraulic accunmul ator (11;
31) has fallen to that of the at | east one aperture
(17, 18) thereby intermxing with the Iiquid and
produci ng a scattered spray (4a, 4b); characterized in
that the spray head (2) has a plurality of nozzles (3)
each adapted to generate a fog-like spray at a high
operating pressure, the nozzles (3) having such a
conbi nation of nmutual separation, spray direction and
outl et configuration, which together with a high
pressure of up to 300 bar produces a suction that is
such that the fog-like liquid sprays of the nozzles (3)
together forma concentrated fog-like [iquid spray (4)
Wi th a good penetration power."

Reasons for the Decision

1

2.1

1404. D

Adm ssibility of the appea

The appeal is adm ssible.

Interpretation of clains 1 and 6
According to the description of the patent

specification, the foll ow ng expressions present in the
two i ndependent clains have to be interpreted as

fol | ows:
"“hi gh pressure" (see colum 8, lines 7 to 8, 13 and 19
and colum 9, lines 6 and 9): this should be

interpreted as designating a pressure from about 30 bar
up to about 300 bar (see the specification: colum 2,
lines 21 to 23).



2.2

4.1.1

1404. D

- 7 - T 0779/ 00

"fog-like liquid spray" (see colum 8, lines 10, 14,

15, 16 and 18 and colum 9: lines 5, 6, 10, 11 and
12): this should be interpreted as designating a spray
of small droplets having a dianeter of from30 to 150
m crons preferably set in a strong whirling notion (see
the specification: colum 2, lines 18 to 20).

Novelty of the subject-matter of clains 1 and 6
(Article 54 EPC)

Lack of novelty was objected by the appellant neither
in his statenent setting out the grounds of appeal nor
at the oral proceedi ngs. Since noreover the Board has,
a priori, no particular reason to doubt about novelty,
the subject-matter of Claiml1 and Caim6 is considered
as novel in the neaning of Article 54 EPC

The state of the art closest to the subject-matter of
clains 1 and 6

Claiml

Considering the high I evel of the operating pressure
used in the nethod according to Claimli.e. "from
about 30 bar up to about 300 bar" (see section 2.1
above), the Board is of the opinion that, contrarily to
the appellant's contention, this nethod is not suitable
for hand-hel d devices but for stationary (i.e. not

hand- hel d) installations, in particul ar because of the
heavy devi ces needed for producing and keeping such a
hi gh pressure. Therefore,"the fixed fire extinguishing
systent disclosed by D1 (see Dl1: page 36, |eft-hand
colum, line 2) appears to be the state of the art

cl osest not only to the nethod of Claiml but also to
the installation of C aim6.
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4.1.2. The nmethod of Claiml differs fromthe H -fog nethod of
D1 in that:

- the liquid spray fornmed in the first step of the
clainmed nmethod is a "concentrated fog-like liquid
spray” with "conparatively large droplets" the
di anmeter of which ranges between 30 and 150
m crons (see section 2.2 above) whereas, in D1,
the water droplets produced by the Hi -fog spray
heads are described as having a "small size" (see
D1: page 36, left-hand colum, line 8) and no
limts are stated for their dianeters;

- the high pressure used in the first step of the
cl ai med net hod ranges "from about 30 bar up to
about 300 bar" (see section 2.1 above) whereas D1
gives no indication as regards the pressure range;

- the formati on of the concentrated fog-like liquid
spray is due to a suction produced by a
conmbi nation of nmutual separation, spray direction
and outlet configuration of a plurality of nozzles
together with the high pressure whereas Dl does
not even nention that paranmeters nust be conbi ned
for generating the spray to blast into the
conbusti on areas;

- a scattered spray in the formof a turbul ent
liquid fog is generated during the second step of
the cl ai ned nethod, whereas Dl just describes
that, in the second step of the nethod, a
constant flow of |ow pressure water fog is
provi ded (see Dl: page 36, |eft-hand colum, I|ines
28 to 30).

1404.D Y A
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4.2 Claimé6

The subject-matter of Caim6 differs fromthe
di sclosure of D1 in that it conprises features rel ated

to:

- the inner structure of the hydraulic accunul ator
(i.e. liquid and gas spaces, tube having at | east
one aperture);

- the functioning of the installation;

- using a plurality of nozzles adapted to operate at
hi gh pressure;

- setting paraneters for said nozzles (i.e. nutua
separation, spray direction and outl et
configuration) to be conbined with said high
pressure and

- means for formng a concentrated fog-like liquid
spray.

5. Probl em and sol ution

Starting fromDl and taking into account the
differences nmentioned in sections 4.2 and 4.3 above,
the problemto be solved by the skilled person appears
to be to inprove the nethod and the installation for
fighting fires used in D1 including difficult

snoul dering fires (see the patent specification:
colum 1, lines 52 to 54).

The Board is satisfied that the conbination clainmed in
Claim1 does solve this problem

1404.D Y A
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I nventive step (Article 56 EPQC)

As according to the invention, Dl relates to a fixed
fire extinguishing system and discl oses, in genera
ternms, the basic principle of extinguishing a fire in
two successive steps i.e. during a first step, to
extinguish the fire by a discharge at high pressure of
a fog-like liquid spray into the conbustion area and,
during a second step, to cool and to control the fire
with a constant flow of water fog provided by | owering
the pressure.

However, as pointed out in section 4.1.2. above, D1
nmentions neither generating, during the first step, a
concentrated fog-like spray in the nmeaning of the

i nvention (see section 2.2 above) by conbining the fog-
i ke sprays of a plurality of nozzles nor using a high
operating pressure from30 to 300 bar in conbination
with a specific adjustnent of said nozzles as regards
their nutual separation, spray direction and outl et
configuration.

Al so D1 specifies neither what should be understood by
the"smal |l size" of the water droplets produced during
the first step by the spray heads of Dl (see D1:

page 36, left-hand colum, line 8) nor if the | ow
pressure water fog created during the second step is a
turbulent fog comng froma scattered spray.

D2 relates to a hand-held fire extinguisher which
operates automatically in order, in a first step, to
expel | at high pressure a full jet (Vollstrahl) of
extinguishing liquid into the fire areas and, in a
second step, to produce a liquid spray (Spriahstrahl)
for extinguishing snmouldering fire seats.
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The "full jet" (i.e. a solid strean) of liquid
expel l ed, during the first step, fromthe single nozzle
of the device according to D2 is necessarily different
froma concentrated fog-like liquid spray fornmed by a
multiplicity of fog-like sprays expelled by a plurality
of nozzl es and brought together.

D2 describes that the full jet is discharged at a "high
pressure” but does not give any indication about the
pressure range. Considering that the device of D2 is a
hand- hel d device, the Board doubts that the said "high
pressure” of D2 m ght be of the sane level as the
operating pressure according to the invention i.e. from
30 to 300 bar (see section 2.1 above).

Mor eover, the nozzle of the device known from D2 being
uni que, the skilled person cannot expect from D2 any
hi nt about conbining different paraneters of a
plurality of nozzles with a "high pressure" as
according to the invention.

Also, there is no indication in D2 allowing the skilled
person to consider the spray (Spruhstrahl) forned
during the second stage of D2 and havi ng enough Kkinetic
energy for entering the seat of the fire as being
simlar with the scattered spray having the formof a
turbul ent fog according to the invention.

Therefore, at first sight, the skilled person starting
fromthe fixed fire extinguishing system described in
D1 with the aimto inprove the way of fighting fires
with such fixed installations wuld have, a priori and
wi t hout any hint, absolutely no reason for consulting a
docunent |ike D2 which does not concern a fixed
installation but a hand-held device. At second sight,
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supposi ng that he woul d neverthel ess do so and woul d be
inclined to conbine the teachings of D1 and D2, the
resul ti ng conbi nati ons concerni ng the nmethod and the
installation would still lack at |east the features
enunerated respectively in sections 4.1.2 and 4.2
above.

Taking into account the nunber and the variety of these
| acking features, at the priority date, the skilled
person could arrive neither at the nmethod according to
Caiml nor at the installation clainmed in Caim6 by a
mere transposition of the features disclosed in D2 to
the fixed fire extinguishing systemof D1 and

addi tional essential adaptations involving the exercise
of a skill beyond that expected of the skilled person
woul d still be necessary.

As regards the disclosures of D3 and D3a, the appell ant
and the respondent gave different and sonetines
contradictory interpretations about the functioning of
the nozzles disclosed in said prior art docunents and
about the resulting effects and sprays obtained with
such nozzl es when operated at high pressure.

It nust be rem nded that the Board has not to inmagine
what m ght be obtained by using the said nozzles on an
installation or a device according to respectively D1
or D2 but to exam ne which features are common to

D3/ D3a and to the invention, whether they are clearly
and unanbi guously di scl osed, whether it would be

obvi ous for the skilled person to transfer said
features on the installation or device known from D1l or
D2 and whether, after having transferred all the common
features, the skilled person would actually arrive at
the invention or, on the contrary, whether sone
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features would still be | acking and whet her sone
addi tional adaptations still be needed.

Exam nation of D3/D3a shows that features such as, for
exanpl e, a high pressure or a concentrated fog-Iike
spray in the neaning of the invention (see respectively
sections 2.1 and 2.2 above), the nutual separation,
spray direction and outlet configuration of the nozzles
of the spray heads or a scattered spray in the form of
a turbulent liquid fog are even not suggested in these
docunents.

On the contrary, droplet dianmeters of 350 to 500
m crons or even 1000 mcrons, as well as pressures of
4 bar or up to 30 bar are described in D3.

Therefore, it appears useless to nmake unverifiable
suppositions seeing that the conbination of the
teachings of D3/D3a with the teaching of either D1 or
D2, in any case, would not |lead conpletely to a nethod
or an installation as clainmed respectively in daim1l
and 6.

For the foregoing reasons, the Board considers that the
invention as clainmed in clains 1 and 6 involves an

i nventive step in the neaning of Article 56 EPC and
that the reasons given by the appellant do not
prejudi ce the mai ntenance of the patent as granted.

For these reasons it is decided that:

1404. D
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The appeal is dism ssed.

The Regi strar: The Chai r man:

G Magouliotis C. Andries

1404. D



