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Summary of Facts and Subm ssi ons

1640.D

Eur opean patent No. 0 604 425 was revoked by the
opposi tion division's decision dispatched on 10 May
2000.

The appellant (proprietor) filed an appeal on 10 July
2000, paid the appeal fee simultaneously and then filed
the statenent of grounds of appeal on 6 Septenber 2000.
Together with the statement of grounds of appeal the
appellant filed new sets of clains according to a main
request, a first and a second auxiliary request.

Claim 1 of the main request reads

"A toot hbrush having a handle (41) and at one end
thereof a bristle-bearing portion which conprises a
bristle bearing head (44), the handle (41) and bristle
bearing portion being nmade of a plastics material, the
head (44) being flexibly and resiliently linked to an
extended portion (42) of the handle (41), the head (44)
bei ng capabl e of rocking notion relative to the handle
(41),

the head (44) being provided with a socket (43)
which is open on the side of the head (44) facing the
handl e (41), into which socket (43) the extended
portion (42) extends so that the extended portion (42)
is partly surrounded by the head (44), the extended
portion (42) being flexibly and resiliently |inked to
the head (44) by a link (46) wthin the socket (43),
the rel ative dinensions of the extended portion (42)
and the socket (43) being such as to | eave a gap (43)
bet ween the head (44) and the extended portion (42),
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the gap (43) being wholly or partly closed with an
el astoneric material,

characterised in that a spine (42) is positioned
at and integral with the end of the extended portion,
and the spine (42) extends into the socket (46) in a
direction generally in line with the |ongitudinal axis
of the toothbrush, and the end of the spine renote from
the handle (41) is integrally joined to the head (44)
at the bottom of the socket (43), being the part of the
socket nost |ongitudinally distant fromthe handle
(41), to thereby link the extended portion and the head
(44), the space between the spine (42) and the head
(44), including the socket (43) being filled with an
el astonmeric material (46)."

Claim1 of the first auxiliary request reads

"A toot hbrush having a handle (41) and at one end
thereof a bristle-bearing portion which conprises a
bristle bearing head (44), the handle (41) and bristle
bearing portion being nmade of a plastics material, the
head (44) being flexibly and resiliently linked to an
extended portion (42) of the handle (41), the head (44)
bei ng capabl e of rocking notion relative to the handle
(41),

the head (44) being provided with a socket (43)
which is open on the side of the head (44) facing the
handl e (41), into which socket (43) the extended
portion (42) extends so that the extended portion (42)
is partly surrounded by the head (44), the extended
portion (42) being flexibly and resiliently |linked to
the head (44) by a link (42, 46) within the socket
(43), the relative dinmensions of the extended portion
(42) and the socket (43) being such as to | eave a gap
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(43) between the head (44) and the extended portion
(42), the gap being wholly or partly closed with an
el astoneric material,

characterised in that a spine (42) is positioned
at and integral with the end of the extended portion,
and the spine (42) extends into the socket (46) in a
direction generally in line with the |ongitudinal axis
of the toothbrush, and the end of the spine renote from
the handle (41) is integrally joined to the head (44)
at the bottom of the socket (43), being the part of the
socket nost |ongitudinally distant fromthe handle
(41), to thereby link the extended portion and the head
(44), the space between the spine (42) and the head
(44), including the socket (43) being filled with an
el astoneric material (46), the socket (46) being open
on the upper surface of the head (41) from which
bristles (45) extend and al so open on the | ower surface
to allow the head (41) to rock relative to the extended
portion in a plane which contains the |ongitudinal axis
direction of the toothbrush, the space between the
spine (42) and the head (44), including the socket (43)
being filled with an el astoneric material (46)."

Claim 1l of the second auxiliary request reads

"A toot hbrush having a handle (41) and at one end
thereof a bristle-bearing portion which conprises a
bristle bearing head (44), the handle (41) and bristle
bearing portion being nmade of a plastics material, the
head (44) being flexibly and resiliently linked to an
extended portion (42) of the handle (41), the head (44)
bei ng capabl e of rocking notion relative to the handle
(41),
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characterised by the head (44) being provided with
a socket (43) which is open on the side of the head
(44) facing the handle (41), into which socket (43) the
extended portion (42) extends so that the extended
portion (42) is partly surrounded by the head (44), the
extended portion (42) being flexibly and resiliently
linked to the head (44) by a link (46) within the
socket (43), the relative dinmensions of the extended
portion (42) and the socket (43) being such as to |eave
a gap (43) between the head (44) and the extended
portion (42), the gap being wholly or partly cl osed
with an el astoneric material,

provi ded that a toothbrush in which the head and
handl e consi st of stable elenents |ocated next to each
other and are linked by an el ement of greater
flexibility in such a way that a reversible torsion of
t he head and handl e agai nst each other is given, is
excl uded. "

L1l Al parties were sunmmoned to attend oral proceedings.

The summons was acconpani ed by a comruni cati on

cont ai ni ng anong ot her things the follow ng provisional
and non-bi ndi ng conments of the board:

- that parts of claim1l of the main request were

uncl ear;

- that claim1 of the first auxiliary request was
obj ectionabl e under Article 123(2) EPC,

- that the allowability of the disclainer contained
in the second auxiliary request had to be

1640.D
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di scussed in view of the then pending cases G 1/03
and G 2/03.

- t hat adapted descriptions and draw ngs for the
three requests should be filed at | east two nonths
before the oral proceedings.

The only substantive comment on the board's

conmuni cation canme in respondent |I's letter of 14 My
2004, nanely that the disclainmer in claiml of the
second auxiliary request was unall owable in view of the
by then decided case G 1/03 (not yet published in QJ
EPO) .

The appellant (proprietor) stated in the letter of
11 February 2004 that he woul d not be attending the
oral proceedings.

Respondent | (opponent 1) stated in the letter of
14 May 2004 that he did not intend to attend the oral
pr oceedi ngs.

Respondent Il (opponent I11) stated in the letter of
14 May 2004 that, if the board intended to revoke the
patent, he would not attend oral proceedings.

| ndeed, none of the parties attended the oral
proceedi ngs on 16 June 2004 which, in accordance with
Rule 71(2) EPC, took place w thout them

The appellant (proprietor) requests (in witing) that
the decision to revoke the patent is set aside and that
the patent is maintained according to
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- the main request based on clainms 1 to 4 (main
request) filed with the statenent of grounds of
appeal ,

- the first auxiliary request based on clains 1 to 4
(first auxiliary request) filed with the statenent
of grounds of appeal, or

- the second auxiliary request with clainms 1 to 7
(second auxiliary request) filed with the
statenment of grounds of appeal.

There are no adapted descriptions and draw ngs for
t hese requests.

Respondents | and Il (opponents | and I1) request (in
witing) that the appeal be di sm ssed.

Reasons for the decision

1640.D

The appeal is in accordance with Articles 106 to 108
EPC and is thus adm ssible.

Claim 1 of the main request

The characterising part of this claimcomences with
the words "characterised in that a spine (42) is
positioned at and integral with the end of the extended
portion".

However, as already explained at the start of section
6.2 of the board's conmunication acconpanying the
sumons to oral proceedings, there is not a spine and
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an extended portion, they are one and the same, see
original page 9, lines 36 and 37: "an extended portion
(72) in the shape of a thin flexible, resilient spine,
The spine (72) ...". Thus they even bear the sane
reference nuneral. See also the original claim16: "the
extended portion is itself in the formof a thin,
flexible, resilient spine ...".

The pre-characterising portion of claim1 of the main
request refers to "the extended portion (42) being
flexibly and resiliently linked to the head (44) by a
l[ink (46) within the socket (43)".

As already explained in section 5.7 of the board's
conmmuni cation, this link is not the integral join of
the end of the spine to the head at the bottom of the
socket because the reference nuneral is 46 (on

Figures 4A to 4C of the patent but 76 on the original
Figures 7A to 7C) which is the elastoneric materi al
which fills the socket and surrounds the extended
portion. Therefore it is true that this elastoneric
material flexibly and resiliently links the extended
portion to the head. However this part of the claimis
confusing when read with the statenent in the
characterising portion that "the end of the spine
remote fromthe handle (41) is integrally joined to the
head (44) at the bottom of the socket (43), being the
part of the socket nobst longitudinally distant fromthe
handl e (41), to thereby link the extended portion and
the head (44)" referring to a |ink of extended portion
and head at the bottom of the socket (as already

expl ained in sections 6.4 and 6.5 of the board's

conmuni cati on).
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Thus anendnents to the wording of claim1 of the main
request after grant have nmade it unclear (Article 84
EPC) .

First auxiliary request

The characterising portion of claiml1l of the first

auxi liary request includes the feature (not present in
the granted clains) of "the socket (46) being open on
t he upper surface of the head (41) fromwhich bristles
(45) extend and al so open on the | ower surface".

As explained in section 8.1 of the board's

conmuni cation, while the granted Figure 4A shows that

t he socket 43 (46 in the claimis wong) is open on the
upper surface of the head, the board cannot see a

di scl osure of the socket being open on the |ower
surface of the head (the socket is hidden in Figure 4B
by the el astoneric material 46).

Therefore the addition of this feature results in a
claim1 which is unall owabl e under Article 123(2) EPC

Second auxiliary request

Claim 1 of the second auxiliary request contains a
disclaimer to "attenpt to re-establish the novelty of
the claimover the teaching of this prior document” (D1
= DE-A-3 737 223), see paragraph 2 of page 4 of the
statenent of grounds of appeal.

Section 2.1 of the Order of decision G 1/03 dealing
with disclainmers states that "A disclainer may be
allowable in order to ... restore novelty by delimting
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a claimagainst an accidental anticipation under
Article 54(2) EPC, an anticipation is accidental if it
is so unrelated to and renote fromthe clained
invention that the person skilled in the art would
never have taken it into consideration when naking the

i nvention ...

4.3 D1 is not an accidental anticipation. Like the present
patent it concerns a flexible link for adjusting the
rel ative positions of the toothbrush handle and head to
[imt the brushing pressure on the teeth, conpare the
present patent, colum 1, lines 6 to 19 and D1,
colum 1, lines 37 to 48. Thus it is related to and
close to the clainmed invention and the person skilled
in the art would have taken it into consideration when
maki ng the clainmed invention, all the nore so because
D1 was published | ess than two years before the first
priority date of the present patent.

4.4 The disclainer is therefore unall owabl e.

5. Wth respect to the above findings none of the
appellant's requests is allowabl e.

6. Mor eover the description and draw ngs have not been
adapted to the amended cl ains of the requests.

The description and drawings relate to subject-matter
which is no | onger clainmed. Thus even if the board had
cone to the conclusion that the subject-matter of
claim1l of one of the requests was allowable, it would
not have been possible to maintain the patent in
amended form see section 5.2(ii) and (iii) of the
decision T 917/95 (not published in QI EPO).

1640.D



Or der

For these reasons it

The appeal is dism ssed.

The Registrar:

G Magouliotis

1640.D

I s decided that:

T 0725/ 00

The Chai r nan:

T. Kriner



