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Summary of Facts and Subm ssi ons
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Thi s appeal is against the decision of the opposition
division to reject an opposition filed agai nst European
patent No. 0 472 511.

The opposition was filed agai nst the patent as a whol e
and on the grounds as set out in Article 100(a) and (c)
EPC. In the opposition proceedi ngs, the opponent
referred to the followi ng prior art docunents:

D1: J. Uddenfeldt et al., "Digital Technologies in
Cel lul ar Radi 0", 38th | EEE Vehi cul ar Technol ogy
Conference, 15 - 17 June 1988, pages 516 - 519,
Phi | adel phia, PA, USA; and

D2: D. J. Targett et al., "Handover - Enhanced
Capabilities of the GSM Systeni, Conference
Proceedings, Digital Cellular Radi o Conference, 12
- 14 Cctober, 1988, pages 3c/1 - 3c/11, Hagen,

West phal i a, DE

Fol | owi ng oral proceedings, the opposition division
hel d that the ground for opposition according to
Article 100(c) EPC did not prejudice the maintenance of
the patent as granted and that D1 and D2, in

conbi nation, did not render the subject-matter of the
clainms as granted obvi ous.

The opponent appeal ed; in response to the notice of
appeal and the statement of grounds of appeal as filed
by the appellant (opponent) the respondent (proprietor)
argued that the appeal should be rejected. Both the
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appel l ant and the respondent conditionally requested
oral proceedings.

The parties were summoned by the Board to oral
proceedi ngs. In a comuni cati on acconpanyi ng the
summons, the Board gave a prelimnary opinion.

In response to the Board' s comuni cation, the
respondent filed five auxiliary requests. The appel | ant
also filed a response and subm tted the foll ow ng
docunent s:

D3: three copies of slides allegedly made public in
1989; and

D4: US 4 868 811 A

Oral proceedings were held on 21 April 2004. At the end
of the oral proceedings the chairman announced the
Board' s deci si on.

The parties’ requests

The appel |l ant requested that the decision of the
opposi tion division be set aside and that the patent be
revoked in its entirety.

The respondent requested that the appeal be dism ssed
or, failing that, that the patent be maintained on the
basis of one of the five auxiliary requests. These five
auxiliary requests, however, were not considered by the
Board in view of the decision taken in respect of the
mai n request as set out bel ow
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The i ndependent clainms as granted read as foll ows:

"1. A nethod of conmunication and handoff in a
cellular nmobile radio systemhaving a plurality of base
stations (B1,B6) in a plurality of cells for

communi cation with a plurality of nobile stations (M3,
M4, MB) in the cells (Cl, C6), characterized by:
transmtting a signal between a first base station (Bl)
and at least a first nmobile station (M3, M4, M) of the
cellular nobile radio system the signal being
transmtted on a half rate channel having relatively
slowy repeating tinme slots per frame or a full rate
channel having relatively quickly repeating tine slots
per frame as conpared to the relatively slowy
repeating tinme slot, wherein the bit rates within the
time slots of both the half and full rate channels are
t he sane, wherein each bit transmtted in said half
rate channel represents nore sensitive information than
that of a corresponding bit transmtted in said ful
rate channel

estimating periodically the quality of the received
signal; assigning the transm ssion of the signal to a
half rate channel if the estimated quality is above a
first predeterm ned val ue;

assigning the transm ssion of the signal to a full rate
channel if the estimated quality is below the first
predet erm ned val ue; and

handi ng off the nobile station (M3, M4, M5) between a
hal f rate channel and a full rate channel dependi ng
upon the estimated quality.”

"8. A nethod of controlling conmmunications in a
cel lul ar conmuni cati ons system characterized by:
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estimating directly or indirectly paraneter val ues

i ndicative of quality of information transfer on
conmuni cati on channel s used for ongoing calls in a cel
(Cl) of a cellular conmmunications system the

conmuni cation channels including a half rate channel
having relatively slowing [sic] repeating time slots
per frame and a full rate channel having relatively

qui ckly repeating tine slots per frame as conpared to
the relatively slowy, repeating tinme slots, wherein
the bit rates within the tine slot of both the half and
full rate channel are the sanme, wherein each bit
transmitted in said half rate channel represents nore
sensitive information than that of a corresponding bit
transmtted in said full rate channel;

conparing said estimted paraneter val ues indicative of
quality with paranmeter values set by information
transfer quality requirenents;

changi ng the comuni cati on channel of at |east one cal
froma full rate channel to a half rate channel when

t he conparison indicates that a half rate comunication
channel woul d provide sufficient quality for the call;
changi ng the comuni cati on channel of at |east one cal
froma half rate channel to a full rate channel when

t he conparison indicates that a full rate comunication
channel will be required to provide sufficient quality
for the call."

Reasons for the Decision

1. Added subject-matter

1.1 The appel |l ant argued that the subject-matter of the
pat ent extended beyond the content of the application

1206.D
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as filed, Article 123(2) EPC, since claim1 included
the follow ng features which had no basis in the
application as filed:

(a) the bit rates within the time slots of both the
half and full rate channels are the sane;

(b) each bit transmtted in said half rate channe
represents nore sensitive information than that of
a corresponding bit transmtted in said full rate

channel ; and

(c) the signal is transmtted on a half rate channel
having relatively slowy repeating tine slots per
frame or a full rate channel having relatively
qui ckly repeating tine slots per franme as conpared
to the relatively slowy repeating tinme slot.

The sane objection was raised nmutatis nutandi s agai nst

cl aim 8.

At the oral proceedings the appellant further argued
that the present claim1 differed fromthat originally
filed in that the criteria for assigning a channel had
been reversed by replacing "bel ow' by "above" and vice
versa. This was based on the disclosure of Figure 5.
However, Figure 5 did not use the quality of the
received signal as the criterion for channel assignnent
but specifically used bit error rate (BER). Hence, this
anmendnent was not based on the application as
originally filed.
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1.3 Regarding feature (a), the Board notes that there is no
explicit reference to "bit rate” in the application as
publ i shed. However, the invention is particularly
described and illustrated in relation to the EIA 1S-54
standard (see the application as published, colum 2,
line 43 to colum 3, line 25, colum 7, line 49 to
colum 8, line 17, and Figures 2 and 3), which defines
a fixed bit rate within the tinme slots of both the half
and full rate channels. The sanme applies to the other
standard (GSM explicitly referred to in the
application as published (colum 2, line 44). It is
al so noted that the invention is not limted to the IS-
54 standard; at colum 5, lines 9 to 13 of the
application as published, it is inplied that a nobile
station may be assigned to a communi cati on channel
conprising any nunber of tinme slots in a radi o channel,
whereas according to the 1S-54 standard the nunber of
time slots in a comunication channel is either 1 or 2
every 6 tine slots (for half and full rate,
respectively). Therefore, the description provides a
basis for time slot formats in general, having the sane
bit rate in the half and full rate channels. Hence,
feature (a) is considered to be originally disclosed.

1.4 Regarding feature (b), the appellant argued that the
expression "sensitive information" could be understood
as relating to the nature of the information, e.g.
confidential information, for which there is no basis
in the application as filed. In the Board' s view, the
expression "sensitive information” is prim facie open
to different interpretations and thus, follow ng the
est abl i shed case law, nust be interpreted in the |ight
of the description and drawings. In the application as

filed, the expression "sensitive information"” is not

1206.D
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used. However, throughout the application it is
consistently stated that for a half rate channel there
is a greater susceptibility to |loss of data due to

noi se or interference than for a full rate channel (see
colum 2, line 52, to colum 3, line 22; colum 8,
lines 29 to 34, and colum 9, lines 11 to 13 of the
application as published), whereas there is no

di sclosure of the transmitted bits representing
different kinds of information in either of the half
and full rate channels. Hence, in the Board' s view,
feature (b) can only be interpreted as neaning that
information transmtted in a half rate channel is nore
susceptible to being | ost due to noise and interference
than if transmtted in a full rate channel.

This interpretation is consistent with the disclosure
of the application as filed. Feature (b) accordingly
does not give rise to objection of added subject -
matter.

Regarding feature (c), the appellant argued that the
expressions "slowy" and "quickly" covered ratios of
assigned tinme slots between half and full rate channels
other than 1/2, e.g. 1 or 1/3, and that since these
rati os were not disclosed in the originally filed
application, subject-matter had been added. The Board
cannot follow this argunent. \Wereas the relative
expressions "slowy" and "quickly" as such are

i npreci se, the expressions "half rate channel” and
“"full rate channel™ as used in claim1 have a clear and
precise neaning in the field of cellular nobile radio
systens. A half rate channel is a conmuni cati on channel
in which the nunber per unit of time of tine slots
assigned to the user of the comrunication channel is
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hal f the nunber of equally sized tinme slots as assi gned
ina full rate channel (see, e.g., the application as
publ i shed, colum 2, lines 49 to 56, colum 3, lines 14
to 15, colum 7, line 49 to colum 8, |line 14, and
Figures 2 and 3). Consequently, time slots assigned to
a particular user occur twice as often in a full rate
channel as in a half rate channel, i.e. the ratio of
assigned tinme slots between half and full rate channels
is always 1/2; ratios other than 1/2 would thus be
inconsistent with the definition of half and full rate
channel s. Hence, feature (c) is effectively redundant
and does not give rise to objection of added subject -
matter.

The repl acement of "bel ow' by "above", and vice versa,
inclaiml in the course of examnation is considered a
correction of an obvious error, it being i mediately
evident to the skilled person that an error had
occurred and how it should be corrected; switching from
half to full rate when transm ssion quality increases,
i.e. when the bit error rate decreases, does not nmake
techni cal sense and contradicts the overall teaching of
the application (see the application as published, e.g.,
colum 3, lines 47 to 51, colum 7, lines 20 to 25,
colum 9, lines 22 to 28, claim8 and Figure 5). The
correction being of a strictly declaratory nature, it
does not add subject-matter.

For these reasons, the Board does not consider valid
t he objections under Article 100(c) and 123(2) EPC as
rai sed by the appellant against claim1l. The reasons as
gi ven under points 1.3 to 1.5 apply nutatis nmutandis to

cl aim 8.
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Adm ssibility of docunments D3 and D4

Docunents D3 and D4 were introduced by the appell ant
for the first time with his letter of 22 March 2004,
i.e. nore than seven years after the grant of the
patent, and were cited against the clains as granted.
At the oral proceedings the respondent objected to the
adm ssibility of D3 and D4.

The Board exercises its discretion under Article 114(2)
EPC not to admit docunents D3 and D4 to the proceedings.
Their objective relevance is prima facie not such that

it is highly likely that they prejudice the maintenance
of the patent.

| nventive step

The appel | ant argued that the subject-matter of claiml
| acked an inventive step in view of the disclosure of
D2 or a conbination of D2 and D1.

D2 relates to a comuni cation nethod in a cellular
nmobil e radio systemin which a signal between a nobile
station and a base station is transmtted on a half
rate or a full rate channel (page 3c/2, 2nd par.). Both
intracell and intercell handover are nentioned

(pages 3c/1, 3c/2, 2nd par., and 3c/8, point 4). It was
common ground between the parties that the expression
"handover"” was a synonym for "handoff", that D2
represented the closest prior art, and that the
subject-matter of claiml1, on a literal interpretation
t hereof, was distinguished fromthe nethod disclosed in
D2 by the foll ow ng features:
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(i) assigning the transm ssion of the signal to a half
rate channel if the estimated quality is above a
first predeterm ned val ue;

(ii) assigning the transm ssion of the signal to a ful
rate channel if the estimated quality is below the
first predeterm ned val ue; and

(iii)handing off the nobile station between a half rate
channel and a full rate channel dependi ng upon the
estimated quality.

Since the signal transmssion is defined in claim1l as
bet ween one base station and one or nore nobile
stations, feature (iii) relates to intracell handoff.
Features (i) to (iii) result in a further increase in
the call-handling capability of the base station by
using half rate channels instead of full rate channels,
while at the sane tinme a high quality data transm ssion
is ensured over the entire cell area by assigning a
nobil e station to a full rate channel whenever
necessary (see also the patent specification, colum 3,
lines 23 to 29).

The probl em underlying the clainmed subject-matter may
therefore be seen as inproving the nmethod according to
D2 such that the call-handling capability within a cel
is further increased, while at the sane tinme a high
quality data transm ssion is ensured such as to enable
conmuni cation with appropriate signal quality over the

entire cell area.

The Board notes that the reference in D2 (page 3c/ 2,
2nd par., last sentence) to a handover in relation to
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half rate and full rate channels relates to an
intercell handover, as follows fromthe phrase "This
form of handover™ and the preceding sentence; as an
exanpl e of such intercell handover, the handover of a
call on a half rate channel in one cell to another cel
in order to free a conplete full rate channel in the
former cell is given. The primary reference in D2

(page 3c/8, point 4, 2nd par.) to intracell handover is
inrelation to the problemof quality |oss due to co-
channel interference within the cell area; it is
suggested to apply intracell handover by handi ng over a
call fromone carrier to another carrier of the sane

cell. The rate of a channel is however not nenti oned.

Thus, in the Board's view, these references do not

di scl ose or suggest a handover of the nobile station
between a half rate and a full rate channel within the
sane cell as defined by the above-nentioned feature
(iii1). D2 thus does not render the subject-matter of

claim 1l obvious.

D1 (see the abstract, page 517, point 2.4.3, 1st par.
page 518, point 3, and page 519, 1st par.) teaches that
a transm ssi on channel may be divided into two tine
slots to support two users using 13 kb/s speech codecs
("full rate channel™) or into three slots to support
three users using 8.7 kb/s speech codecs ("reduced rate
channel "). Again, there is no suggestion to switch
between the full and reduced rate channel s dependi ng on
the estimated quality of the received signal as defined
by the above-nentioned feature (iii). Neither does D1
refer to half rate channels in the sense as used in
claim1l (see point 1.5 above).
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At the oral proceedings, the appellant argued that D1
at point 2.1 (page 516) woul d suggest to a person
skilled in the art to replace a reduced rate channel by
a full rate channel depending on quality, which
corresponded to the above-nentioned feature (iii). The
Board cannot agree. The paragraph in question is
concerned with the various speech qualities which can
be obtained for different speech codec bit rates,
whereas the quality referred to in the above-nenti oned
feature (iii) is an estimated quality of the received
signal and therefore relates to the transm ssion
quality rather than the quality of the digitized speech
i nput signal to be transmtted.

The appel l ant further argued at the oral proceedings
that the intracell handover based on transmt power as
described in D2 in relation to an inplenentation of
concentric small cells (see page 3c/8, last par., to
page 3c/9, 2nd par.) would, when conbined with the
teaching of D1 on assigning a nobile station to either
a reduced rate channel or a full rate channel, in
practice, when a nobile station is noving away fromthe
base station, result in switching froma reduced rate
channel to a full rate channel based on quality
nmeasurenents in the same way as illustrated in Figure 4
of the disputed patent.

The Board cannot follow this argunment. In D2, the
intracell handover by sw tching between two groups of
radi o channel s of the concentric cells takes place
depending on the base station transmt power and not
depending on the transm ssion quality of the received
signal. Further, as set out under point 3.7 above, in
D1, transm ssion quality is not decisive for the



- 13 - T 0705/ 00

sel ection of either a reduced rate channel or a ful

rate channel, in contrast to the present invention.
3.10 Hence, if a person skilled in the art, starting from D2
and faced with the above-nentioned problem were to
consider D1 and were to conbine its teaching with that
of D2, he would not arrive at the nethod as defined in
claiml1l. The above reasoning applies nutatis nutandis

to i ndependent clai m 8.

3.11 Consequently, D1 and D2 do not give rise to objection
under Articles 52(1), 54 and 56 EPC.

4. Since the respondent's main request is found all owabl e,
it has not proved necessary to consider the auxiliary
requests.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

D. Magliano A S Cdelland
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