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Summary of Facts and Subm ssi ons

The opposition division's decision rejecting the
opposi ti on agai nst European patent No. 0 581 570 was
posted on 18 May 2000.

The appel |l ant (opponent) filed an appeal and paid the
appeal fee on 5 July 2000, and filed a statenent of
grounds on 19 Septenber 2000.

1. Claim 1l as granted reads:

"A hook-and-| oop fastener conprising a base web (1), a
mul tiplicity of hook elements (3) and | oop elenments (2)
nmount ed on the base web (1) in rows and colums, each
| oop elenent (2) being 0.1lmmto 2.5mm hi gher than each
hook el enment (3), characterised in that in each row,
each hook elenment (3) has a |loop elenent (2) on each
side thereof: the distribution ratio of the hook
elements (3) to the total of the hook elenents (3) and
| oop elenents (2) being approximately 33 percent; and
each hook el enment (3) being made of thernoplastic
nmonofil ament of 400 to 700 denier."

L1, The foll owi ng docunents played a role in the appeal
pr oceedi ngs:

D1: JP-U-4-6908 with a translation into English

(in this decision, quotations of text and any page and
I ine nunbers are those of the translation)

D2: DE-A-1 685 354

D3: JP-U-2-111 309
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D5: EP-B-0 604 869

D6: WO A-93/12687

Oral proceedings were held on 25 April 2003 in the
presence of the appellant. The respondent (patentee)
had announced by letter of 25 March 2002 (in fact 2003)
that he would not attend the oral proceedings so, in
accordance with Rule 71(2) EPC, these took place

wi t hout him

During the witten and oral parts of the appeal
proceedi ngs the appellant argued that it would be
obvious to the skilled person to nodify the fastener of
D1 using his general know edge and/or the teachings of
the prior art, and so to arrive at a fastener as
clainmed in the present patent.

During the witten part of the appeal proceedings the
respondent countered the appellant's argunents.

The appel | ant requested that the decision under appeal
be set aside and the patent revoked.

The respondent requested that the appeal be dism ssed
i.e. that the patent be nmintained unanended.

Reasons for the Deci sion

1

1376.D

The appeal is adm ssible.

Novelty - claim1l

The board considers that none of the prior art
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docunents on file discloses all the features of
claim1. Moreover in the oral proceedings before the
board the appell ant announced that he did not dispute
novel ty.

The board thus finds the subject-matter of claiml
novel (Articles 52(1) and 54 EPC)

Cl osest prior art

The board and the parties agree that the closest prior
art or starting point for assessing inventive step is
t he fastener disclosed by D1.

According to page 3, lines 4 to 13 of D1, "Fig. 1 shows

a schematic sectional view of a surface fastener having

hook-1i ke engagenent el ements and | oop-1i ke engagenent

elements in mxture on the sane surface of a base web.
The | oop-1i ke engagenent elenents 3 and the hook-

| i ke engagenent elements 2 are arranged ... in rows

alternately for each row "

Mor eover page 1, paragaph 1 of D1 states that the | oop
elements are 0.1 to 2.0 mm hi gher than the hook
el ement s.

Still further, lines 28 and 29 of page 4 of D1 state
that "the warp of the hook was made of nylon
nonofi | aments of 330D".

Thus, in the words of the present claim11, D1 discloses
- a hook-and-1 oop fastener conprising a base web, a

multiplicity of hook elenments 2 and | oop el enents
3 nmounted on the base web (1) in rows and col ums,
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- t hat each | oop element 2 is higher than each hook
el ement by an anount that lies in a range which is
within the range specified in the present claiml,

- that, in the sole row shown in Figure 1, each hook
el enent 2 has a | oop elenent 3 on each side
t her eof ,

- each hook el enent 2 being nmade of thernoplastic
nonof i | ament .

The present claim1l refers to "a distribution ratio of
t he hook elenents (3) to the total of the hook el enents
(3) and |l oop elenents (2) being approximately 33
percent".

Page 1, line 9 of Dl refers to "the anpbunt of said

| oop-11i ke engagenent el enments being in the range of 40
to 60% . Since Figure 1 of D1 is schematic it cannot be
used to calculate the distribution ratio (and even if
it could, the distribution ratio would not be | ower
than the 40% just specified).

Since one needs to increase 33 by just over 21%to
arrive at 40, the board does not accept that the 40%
di sclosed by D1 is the sane as the clained

"approxi mtely 33 percent”.

The 330 denier for the nylon nonofilanments disclosed in
lines 28 and 29 of page 4 of D1 (the only nention of
denier in Dl) lies outside the clainmed range of "400 to
700 denier".

Thus, sunmarising, the subject-matter of the present
claim1l1 is disclosed by DL except at |east for the
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distribution ratio of approximately 33% and t he hook
el enent thickness of 400 to 700 denier.

Pr obl em and sol uti on

Starting fromthe hook-and-|oop fastener disclosed by
D1, the problemto be solved is to inprove the fastener
e.g. to inprove the interneshing force of two parts or
two mat chi ng pi eces of fastener.

The present invention is based on the recognition that,
if there is one hook to every one |oop, then, when the
fasteners or fastener parts are brought into contact, a
hook is often opposite another hook so that neither can
engage a |l oop. Accordingly the fastener of the present

i nvention has substantially nore | oops than hooks to
ensure that, when fasteners or fastener parts are
brought into contact, a greater proportion of the hooks
engage | oops. Since the present fastener has
proportionately | ess hooks, it is flexible and has a
good touch feel.

| nventive step - claim1l

Lines 1 to 10 of page 1 of D1 explain that a surface
fast ener whose hooks and | oops are the sane hei ght
suffers froma rough touch feeling, and its hooks, if
not engaged with | oops, tend undesirably to engage a
fabric of a textile product.

The appel l ant essentially argued that, in order e.g. to
i nprove the touch feeling (confort) of the D1 fastener,
it would be obvious to reduce its distribution ratio
from40%to arrive at the clained "approximately 33
percent". Since this would result in | ess hooks, it
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woul d be obvious to increase their unit strength by
nmoving up to the clainmed range of "400 to 700 denier”

The board will first exam ne whether this would be
obvious if the skilled person considered DL on its own.

In the board's view, the whole docunent D1 teaches a
basic equality of nunbers of hooks and | oops i.e. the
50% di stribution ratio of the sole exanple of the
invention of Dl set out in the paragraph bridging

pages 4 and 5. The skilled person realises that he nust
stay within the range 40%to 60% because he i s warned
inlines 18 to 20 of page 3 that "If the distribution
ratio ... is out of the range nentioned above, the

bal ance with a mating surface fastener becones worse,
thus resulting in a reduced engagenent force." Although
he is told that there need not be exact equality, in no
way does D1 encourage himto reduce the distribution
ratio to approxi mtely 33%

The appell ant argued that the distribution ratio is
functionally linked to the thickness of the
nonofi | ament used for the hooks. He nmaintained that it
is part of the skilled person's general know edge that
if a thicker (i.e. higher denier) nonofilanent is used
for the hooks then the percentage of hooks nust be
reduced to avoid the fastener scratching the user's
ski n.

D1 i ndeed teaches that a good touch feeling can be

achi eved by having a suitable distribution ratio and by
t he hooks being | ower than the | oops (see e.g. the |ast
par agr aph of page 2, and page 3, lines 23 to 28).
However the only nmention of denier in DL is in lines 28
and 29 of page 4 describing the sol e exanple of the
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invention, thus D1 does not seem particularly concerned
wi th the hook denier and certainly does not teach the

i nt erdependence of the distribution ratio and the hook
deni er.

In section 2.3 on pages 4 and 5 of the letter of

16 January 2001, in lines 15 and 16 on page 2 of the
letter of 21 March 2001 and during the oral

proceedi ngs, the appellant argued that, starting froma
fastener disclosed by DI with a distribution ratio of
40% and hook denier of 330, it would be obvious to
decrease the distribution ratio to approximately 33%
and to increase the hook denier to between 400 and 700.

The only nmention of denier in D1 is in lines 28 and 29
of page 4 describing the sole exanple of the invention,
stating that "the warp of the hook was made of nyl on
nmonofil aments of 330D'. Lines 1 and 2 of page 5 make it
clear that in the sole exanple of the invention the
distribution ratio is 50% (not 409% .

If the appellant's argunment is to be followed, it would
mean that, although the skilled person has reduced the
distribution ratio from50%to 40% he has left the
hook deni er unchanged at 330. The board therefore would
see no reason for himto change the hook denier from
330 if he were to further reduce the distribution ratio
to approximately 33%

In the oral proceedings the board expressed this view
to the appellant who i medi ately anended hi s argunent
to one in which it would be obvious for the skilled
person to start from hooks with a distribution ratio of
50% with a denier of 330 and to progressively reduce
the distribution ratio and increase the denier to
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arrive at the clainmed subject-matter. This inplies
that, at a distribution ratio of 40% the denier would
be nore than 330.

The appel lant, by confidently presenting two nutually
excl usi ve obvi ousness argunents based on the sane
facts, places doubt on both of them The board does not
find either argunment convincing.

Thus the board does not consider that, using D1 on its
own, it would be obvious to reduce the distribution
ratio and increase the hook denier to arrive at the
clainmed distribution ratio and within the clai ned

deni er range.

The appel | ant argued that other docunments on file
di scl ose distribution ratios bel ow 50% and so woul d
| ead the skilled person to reduce the distribution
ratio of the D1 fastener.

When cal cul ating the distribution ratios of

Figures 5(1) to 5(8) of D2 it nmust be borne in mnd
that the Figures may well be schematic and that, in
reality, each row m ght be |longer with nore hooks and

| oops. This would nean that the true distribution
ratios would differ fromthose apparently shown by sone
of the Figures.

It is noted that there is no arrangenent in D2 in

whi ch, in each row, each hook has a | oop on each side
t hereof (note that the present patent consistently

cl ainms, describes and shows fasteners wherein "in each
row, each hook elenent (3) has a | oop elenent (2) on
each side thereof". A hook with a | oop on each side

t hereof m ght appear to be the case for the | ower row



5.5

1376.D

-9 - T 0700/ 00

in Figure 6 of D2 but this Figure is nerely a part
section of Figure 5(8).

If one is able to assune that the Figures are not
schematic, then Figures 5(1), 5(2), 5(3), 5(6) and 5(8)
show di stribution ratios of 50% while Figures 5(5)
shows a distribution ratio of 40% Thus these Figures
are no nore relevant than DL.

In each rowin Figure 5(7) two |oops are foll owed by
two hooks and then by two loops. If, inreality, a row
is longer than that shown, i.e. with nore hooks and

| oops, then the distribution ratio would approach 50%
However, if one could accept that the Figure is not
schematic, then the distribution ratio would be 33%

However even if one did accept that the skilled person
could borrow fromFigure 5(7) of D2 the teaching of a
33% distribution ratio, then he would al so borrow t he
two | oops - two hooks - two | oops arrangenent by which
the distribution ratio of 33%is achieved. He would
then arrive at a fastener which does not satisfy the
present claiml.

The appel | ant argues that Figure 1 of D3 shows a row in
whi ch each hook 3 is between two |loops 2 yielding a
distribution ratio of 33%

However this is incorrect since there is a hook at the
extrene top left of Figure 1 that does not have a | oop
on one side and the same can be said of the hook at the
extrene bottomright of Figure 1. In addition the hooks
are the sane height as the |oops. Therefore in these
two respects Figure 1 shows sonething different to what
i s clained.
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Mor eover the appellant has not filed a translation of
D3 and so one cannot be sure what Figure 1 shows. Thus,
al t hough the appellant maintains that there are two

| oops between a pair of hooks, it mght in fact be a
tuft (multifilanment yarn) of |oops. Then the
distribution ratio would not be 33%

Doubts as to the | ack of disclosure of D3 cannot work
to the advantage of the party (i.e. the appellant)
relying on D3. Therefore the board cannot accept that
D3 di scloses a 33%distribution ratio.

It is undisputed that D5 is not part of the state of
the art under Article 54(2) EPC.

Nei t her can D5 (European patent specification EP-B-0
604 869) be part of the state of the art under
Article 54(3) EPC because the latter refers to "the
content of European patent applications as filed".

Moreover, even if D5 were part of the state of the art
under Article 54(3) EPC, it still could not be
considered in deciding inventive step.

The appel |l ant argued that statenents in D5 that hooks
of nore than 300 e.g. 320 to 500 denier are
conventional prove that the feature in the present

cl ai m of hooks of 400 to 700 denier was part of the
skilled person's know edge at the date of the present
pat ent .

Thus D5 is part of an inventive step attack. However
Article 56 EPC states that "If the state of the art

al so i ncludes docunents within the nmeaning of

Article 54, paragaph 3, these docunments are not to be
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consi dered i n deciding whether there has been an
i nventive step".

Thus, even if D5 were part of the state of the art
under Article 54(3) EPC, it still could not be
considered in deciding inventive step. D5 has to be
totally disregarded.

Nevert hel ess, despite ignoring the contents of D5, the
board accepts the basic argunent of the appellant that
hooks of higher denier than the 330 denier of Dl were
known per se.

D6 di scloses a fastener with hooks 4 and | oops 3. It
can be seen in Figures la to 1c and 2a to 2d that the

| oops are higher than the hooks. Wiile lines 7 to 9 of
page 3 of D6 state that "the |oops are ... preferably
slightly higher with respect to the hooks", no specific
figure or range is given for the height difference
(conpare the present claim 1 which specifies that the

| oops are 0.1 mmto 2.5 mm hi gher than the hooks).

The jagged edges and the straight edges of the fastener
in Figure 3 indicate that the warp direction (i.e. the
colums) is fromthe top left of the page to the bottom
right while the weft direction (i.e. rows) is fromthe
bottom|left of the page to the top right. Figure 3
shows hooks 4 intermngled with | oops 3 but the hooks
are inrows wth no intervening |oops (conpare the
present claim 1l which specifies that, in each row, each
hook has a | oop on each side thereof).

It appears that there is a row of eight hooks followed
by a row of six groups of four |oops and so on. This
woul d yield a distribution ratio of 25% (conpare the
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present claim 1l which specifies a distribution ratio of
approximately 33% . However it must be borne in mnd
that Figure 3 is plainly schematic and cal culating |ike
this is akin to the forbidden practice in the case |aw
of the EPO of measuring schematic draw ngs.

Moreover, since Figure 3 and all the other Figures show
all the loops of a group energing froma single point

of the base material, and since e.g. page 4, line 13
refers to "loop pile |oops”, the board suspects that
the group of loops is in fact an indeterm nate nunber

of loops (e.g. resulting fromthe use of a

mul tifilament yarn) arranged at randomto forma tuft

of | oops which the person drawi ng the Figures has
chosen for neatness and sinplicity to represent as a
tuft of four |oops.

Accordingly the board concl udes that D6 discl oses very
little of the subject-matter of the present claim1. In
particul ar, the board considers that no neani ngf ul
distribution ratio can be inferred from D6.

The appellant's argunents on inventive step rely on the
skill ed person cherry-picking fromvarious docunents of
the prior art just those features that are needed to
nodify the fastener of Dl to arrive at a fastener
within the scope of claiml while |eaving behind al

t hose features which would nove the fastener outside
the scope of claiml1. As the skilled person could only
do this if he had know edge of the present invention,
this is an inperm ssible, ex post facto anal ysis.

Thus the skilled person is supposed to take the
distribution ratio of 33%from Figure 5(7) of D2
(although it is not sure that this is in fact what the
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Fi gure teaches. In any case he does not take the
pattern by which this distribution ratio is achieved
and not the equality of the hook and | oop heights). O
he takes the distribution ratio fromD3 (but the

di sclosure of D3 is far fromclear).

Alternatively he uses the distribution ratio of D6
(even though no neaningful distribution ratio can be
derived fromD6). Even if he could derive a ratio of
25% the inventive step argunment relies on the skilled
person not taking exactly this ratio but in sonme way
conbining it with the known 40% of Dl1. Further he does
not take fromD6 the feature of the hooks being in rows
with no intervening | oops.

The appel | ant has produced no evidence for his argunent
that it would be obvious to reduce the distribution
ratio of the D1 hooks and increase their unit strength
by i ncreasing the denier.

The board thus cannot see that any of the prior art
docunents relied upon in the appeal proceedings (taken
singly or in conbination) would | ead the skilled person
in an obvious manner to the subject-matter of claim1l
as grant ed.

The board thus finds that the subject-matter of claiml
as granted is not obvious (Articles 52(1) and 56 EPC)

Thus claim1 as granted is patentable as are clains 2
to 4 which are dependent thereon. Accordingly the
patent can be maintai ned unanended i.e. as granted.
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The appeal is dism ssed.
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