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Summary of Facts and Subm ssi ons

1567.D

This appeal is fromthe decision of the Opposition
Division to revoke European patent No. 0 571 351. The
deci si on was based on one single anended set of cl ains.

Based on a nunber of citations, an opposition was filed
against the patent in its entirety on the grounds of
Articles 54 and 56 EPC (Article 100(a) EPC)

In its decision, the Opposition Division found that the
subject-matter as clainmed according to the then pending
request | acked novelty in view of docunent

El DE-A-2 736 441.

Wth its statenment of grounds of appeal, the Appell ant
(Proprietor) filed anended sets of clains in a new nain
request and in three auxiliary requests. Caim1l of the
mai n request reads:

"1. Coating device for the coating of a nmoving base
consi sting of, size-press roll, paper or board, which
coating device (10, 20,100) conprises a coating agent
chanber (16, 26,106), which chanber is defined by a
revol ving grooved coating bar (11, 21,101), which is
supported on the noving base (4,5, W, which acts as the
coating nenber, and which extends across the w dth of
t he machine, by the front wall (14, 24,102) of the
coating agent chanber, by the lateral seals of the
coating device, and by the noving base (4,5, W, the
coating agent being arranged to be fed into said
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coati ng agent chanber (16, 26,106) under pressure,
characterized in that the coating bar (11,21,101) is
fitted agai nst the noving base (4,5,W and in that the
di aneter of the coating bar (11,21,31,101) is at |east
18 mm "

Claim1 of the first auxiliary request differs
therefromin that the term"at |least 18 mmi' is repl aced
by "25 ... 80 mmi'.

Claim 1l of the second auxiliary request reads:

"1. Coating device for the coating of a face of a size-
press roll or of a paper or board web, which coating
devi ce (10, 20, 100) conprises a coating-agent chanber
(16, 26, 106), which chanber is defined by a revol ving
grooved bar (11, 21,101), which is fitted agai nst and
supported on the roll face (4,5) or fitted agai nst and
supported on the web (W supported by a roll (110),

whi ch acts as the coating nenber, and which extends
across the width of the machine, by the front wall

(14, 24,102) of the coating-agent chanber, by the

| ateral s seals of the coating device, and by the rol
face (4,5) or the web (W, the coating agent being
arranged to be fed into said coating-agent chanber (16
26, 106) under pressure, characterized in that the

di aneter of the coating bar (11,21,31,101) is at |east
18 mm "

Claim1 of the third auxiliary request differs
therefromin that the term"at least 18 mmi is repl aced
by "25 to 80 mmi'.
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During the appeal proceedings, the parties relied -
apart from docunent E1 - on the follow ng further
docunents from anong those previously considered:

E2 EP- A-0 454 643,

E3 EP- A-0 427 924; and

E5 G L. Booth, "Coating Equi pnrent and Processes”
Lockwood Publishing CO., Inc., NY., 1970,
pages 82 to 91.

Oral proceedings were held before the Board of Appeal
on 13 May 2003 in the absence of the Appellant as
somewhat anbi guously indicated by its representative in
a faxed letter dated 9 May 2003.

The Appellant - in witing - submtted that the
subj ect-matter clainmed according to its requests

- was not only novel in the |ight of docunent El1 due
to the fact that the latter did not disclose a
coating device having any front wall, |ateral
seal s, pressurized chanber or roll supporting the
web;

- but al so inventive over the closest prior art
docunent E2 since it was not obvious in the Iight
of the problens stated in the patent in suit to
repl ace the large dianeter snooth coating bar
di scl osed in docunent E2 by a grooved one.
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VIIl1. The Respondent (Opponent) submtted the follow ng
argument s:

- The clains of any request were open to objection
under Article 84 EPC as regards the neaning of the
term"fitted against” as conpared to the term
"supported on".

- Docunent E1 anticipated the subject-matter of
Claim 1 of any request since the coating device
di scl osed therein inplicitly also conprised
| ateral seals, a pressurized chanber, a bar
extendi ng across the width of the machine and a
web supporting roll.

- Repl aci ng the smooth bar of docunment E2 by a
grooved one was obvi ous since docunent E2 as well
as docunment E5 disclosed that snmooth and grooved
bars were used in different instances and | arge
di anmeter grooved bars were known e.g. from
docunents E1 and E3. Further, the problens stated
in the patent in suit in relation to the wear of
the bars applied to both snoboth and grooved bars
having a snmal |l dianeter.

I X. The Appellant requested in witing that the decision
under appeal be set aside and that the patent be
mai ntai ned in amended formon the basis of the main
request or of one of the three auxiliary requests filed
with the statenent of grounds of appeal.

The Respondent requested that the appeal be dism ssed.

1567.D Y A
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Reasons for the Decision

1.1.2

1.2

1567.D

Al'l Requests

Amendnents and interpretation of the clains

By the amendnents made to the clains of the present
mai n request and three auxiliary requests, for which a
basis can be found in the application as originally
filed, the scope of protection has been limted. The
requi renents of Article 123(2) and (3) are, therefore,
met. This was not contested by the Respondent.

As regards the Respondent's objection under Article 84
EPC concerning the term"fitted against” in relation to
the term "supported on", both used in Claim1 of any of
the requests, the Board agrees that there m ght be an
anbiguity with respect to their precise neaning.
However, this is not the result of the anmendnents now
made to the clains. The anbiguity existed already in
the clains as granted which al so included those terns.
Since the patent in suit does not give any particul ar
definition for these ternms, none of themcan be given a
nore specific neaning than that there is sonme contact,
in the present case between the bar and novi ng base,
i.e. the roll face (4,5) or the web (W (see point IW.
above, wording of Claim1 of any request).

The Board holds, therefore, that the anendnents nmade to
the clains on file do not create a probl em under
Article 84 EPC

Since the appeal fails for other reasons, no further
comment on these matters is necessary.
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Mai n Request

Novel ty

Lack of novelty of the clainmed subject-matter was only
contested in the light of docunent E1 which discloses a
coating device for the coating of a paper web, which
coating device conprises a chanber or channe

(Kanal 10) containing coating agent, this chanber being
defined by a revolving grooved coating bar (Nutenstab
or Stabrakel 6), by a weir (Wehr 9) and by the noving
web (Endl osbahn 4), in which coating device the coating
agent is arranged to be fed into said coating agent
chanmber (Fl Gssi gkeitszufuhroffnung) and the coating bar
acts as the coating nmenber, is fitted agai nst and
supported on the noving web (Kontaktabschnitt between
Bahn 4 and Stabrakel 6) and has a dianeter of 6 to

25 mm (see Figures 2 and 3, page 6, |ast paragraph to
page 7, line 20, and page 11, paragraphs 2 and 3) which
range overlaps with that of "at |least 18 mmi' given for
t he dianmeter of the bar according to the patent in
suit. The Board further agrees with the Respondent that
it nmust be considered as inplicitly disclosed in
docunent E1 that the bar extends across the whole

machi ne, since this is indispensable if, as is standard
practice, the web is to be coated over its whole w dth.

Wthout giving further comments, the Appellant sinply
stated that the following three features were absent in
the coating device of docunent El. a front wall, a
pressuri zed chanber and | ateral seals.

Concerning the front wall, no particular function or
property is indicated in the patent in suit which would
allow a distinction with regard to the weir 9 in
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docunent El. Therefore, no difference can be attri buted
to the front wall as conpared to the prior art weir.

Further, pressurization in the coating agent chanber in
docunent E1 results fromFigures 2 and 3 which show
that, as convincingly argued by the Respondent and not
refuted by the Appellant, at |east gravity nust be
overconme in order to press coating agent from feed
openi ng 8 through chanber 8 up to the web 4.

The Board agrees, as pointed out by the Appellant, that
| ateral seals for the coating agent chanber are not
menti oned in docunent E1, but is convinced by the
Respondent's argunment that such seals are present and
necessary in the prior art coating devices in order to
prevent |oss of coating liquid which, otherw se, would
sinmply flow laterally fromthe machine

The Board concludes, therefore, that all features of
Claim1l1l of the main request in their particular
conbi nati on are known from docunent E1. The subj ect-
matter of daimlis, therefore, not novel and,
consequently, does not neet the requirenents of
Article 54 EPC

First Auxiliary Request

The anmendnment nmade to Claim1 (dianeter of the coating
bar is from25 to 80 nmm does not exclude a coating
devi ce already disclosed in docunent E1 with a coating
bar having a dianeter of 25 nm (see 2.1.1 above) and,
consequently, does not introduce a novel feature with
regard to that prior art.
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Therefore, the subject-matter of Claim1l of the first
auxiliary request is also anticipated by the teaching
of document E1.

Second Auxiliary Request

Claim1l of the second auxiliary request differs from
that of the main request in essence by the feature that
in case of direct paper coating, the paper web is
supported by roll (110).

In the Respondent's view, this feature was al so known
from docunent E1 since the coating bar itself could be
seen as a roll supporting the web, or alternatively,
since support rolls were always present in coating

devi ces where there was need to change the direction of
t he running web. The presence of a roll supporting the
web nust, therefore, be considered as inplicitly

di scl osed in docunent E1l

However, in contrast to the coating device disclosed in
docunent E1, the device of present Claim1l conprises a
coating bar and a supporting roll. Moreover, in order
to find out what is the correct neaning of a feature,

it is normally necessary to consider the whol e content
of a patent which is related to that feature. This, of
course, includes figures if present.

In the present case, the particul ar enbodi nent
including a roll (110) supporting the web is
represented in Figure 3 and it is apparent fromthat
figure and the respective part of the description
(colum 4, lines 2 to 17), that the supporting roll is
different to the coating bar in as nuch as it is
arranged opposite the coating bar in order to support
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the web while being coated. It is also evident from
that figure that, as the Appellant argued, the
supporting roll is not the same as a so-called "guide
rol1™ which is necessary to direct the paper web's run
t hrough the machi ne and woul d have a | ateral distance
to the coating bar.

The Board concludes, therefore, that subject-matter of
Claim1l of the second auxiliary request is novel over
t he di scl osure of docunent E1.

| nventive step

The patent in suit relates to a coating device for the
coating of a noving size-press roll, paper or Board web
including a coating bar. These devices are called "bar
coaters"” and it is stated that they have proved

excell ent especially in the filmsize press technique
(colum 1, lines 3 to 12).

Two ki nds of coating bars are said to be known, i.e.
snoot h-faced bars (hereinafter referred to as "snooth
bars") and those wherein the face of the bars has been
provi ded with grooves or steel wire (hereinafter
referred to as "grooved bars”) (colum 1, lines 15

to 22 and lines 43 to 49). Further, the prior art
coating bars are said to have, as a rule, a snal

di ameter of about 10 mm (colum 1, lines 26 to 28).

Cl osest prior art
The patent in suit starts from docunent E2 by referring

to it as disclosing snall-dianmeter grooved bars and
| ar ge-di aneter snooth bars (colum 1, lines 46 to 49).
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In its witten subm ssions, the Appellant also relies
on this docunent as the closest prior art and the
Respondent agrees.

G ooved bars are only nentioned in this prior art in
relation to the background art, according to which no
snmoot h bars have been used in surface sizing but only
grooved ones since - depending on the depth of the
grooves - they allow the sizing of filnms having a
determ ned thickness (colum 1, lines 31 to 39).

Dr awbacks of grooved bars are said to consist in that
they are poorly suited to the preparation of thin size
films and in that they are rapidly worn, in particular
if used for pignenting with pastes of high dry solids
content (colum 1, lines 39 to 48).

Anot her probl em nmentioned in docunent E2 with prior art
coating bars relates to their small-dianmeter. Such bars
have not proved sufficiently good (colum 1, line 57 to
colum 2, line 11 and), although small-diameter bars
have been deenmed to be able to adapt thenselves to the
shape of the roll faces and make the profiles of the
size films suitable and correct (colum 1, lines 51

to 54). On the other hand, |arge-dianeter bars have
been too rigid to provide an adequate profiling and
were therefore not useful (colum 1, lines 54 to 57).

In order overcone these drawbacks of the prior art,
docunent E2, neverthel ess, suggests a coating device
conprising a |large-dianmeter coating bar which is,
however, snooth-faced as the only distinguishing
feature in relation to the clainmed coating device
(Cains 1 and 2, Figures 1 and 6, colum 3, lines 18
to 23 and colum 6, lines 53 to 54).
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Techni cal probl em and sol ution

The sane drawbacks of prior art coating devices as in
docunent E2 are indicated in the patent in suit, nanely
the rapid wear of grooved bars, especially if the dry
solids content of the coating paste is high (colum 1,
lines 22 to 26), and the inadequacy of snall-dianmeter
bars.

The technical problemto be solved by the patent in
suit is, thus, given as providing neans by which these
drawbacks of the prior art are avoided (columm 1,
lines 50 to 54).

Tests carried out according to the patent in suit, on
t he one hand with a grooved coating bar of 35 mmin

di anmeter and on the other hand with a grooved coating
bar of only 10 mmin dianmeter, show that the small -

di aneter bar was worn after 10 hours whereas no wear
was noticed with the | arge-di anmeter bar (colum 4,
lines 18 to 36). In this respect, however, the
Respondent produced the convincing argunent, which the
Appel l ant did not contradict, that this effect applied
as well to snooth bars which were al so subject to
enhanced wear, if their dianeter was snmall due to the
insufficiently wedge-shaped nip between the bar and the
roll coating for solids to pass easily through the nip
and due to distortions during application (see patent
insuit, colum 1, lines 29 to 43).

It is, noreover, stated in the patent in suit that the
above probl ens or drawbacks have not occurred with

| arge-di aneter bars if they have a snooth face and if
applied in pignent coating (colum 1, lines 43 to 46).
Such coating bars are the subject-matter of
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docunent E2. It follows that this docunment already
sol ves the above problens wth small-di anmeter grooved
coating bars.

This conclusion is corroborated in docunent E2
according to which the nost inportant advantage of this
coating device is seen to be that very thin size filns
of coating pastes of high dry solids content can be
obt ai ned at high running speeds (colum 2, lines 32

to 37).

Therefore, the technical problem objectively solved by
the clained subject-matter nmust be reformulated with
respect to the technical effect actually achieved in
view of the coating device of document E2 which uses a
| ar ge- di anet er snooth coating bar

No tests were presented in conparison with such a
coating device designed especially for very thin film
sizes (docunent E2, colum 2, lines 32 to 37). On the
other hand, it is known from docunment E2 that grooved
bars are not suitable for producing thin filns
(colum 1, lines 39 to 43), but instead for producing
size films with determ ned thickness (colum 1,

lines 31 to 39).

The Board holds, therefore, that the technical problem
to be solved in view of docunment E2 has to be seen in

t he provision of a coating device suitable for
produci ng thicker filmsizes with | ow wear of the
coating bars especially at high running speeds and with
coating pastes of high dry solids content.

Not hing on file throws into doubt that a solution of
this problemis attained by using a | arge-di aneter (of
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at least 18 nm grooved coating bar instead of the
snmoot h one of docunent E2, the nost remnarkabl e

advant age of the former being said to consist in that
it is now possible to run pastes of high dry solids
content at high running speed w thout excessive wear of
the bars (colum 2, lines 7 to 12).

It remains to be decided whether, in view of the
avai l abl e prior art docunents, it was obvious for
soneone skilled in the art to solve the above technical
probl em by the nmeans clained, i.e. by using a | arge-

di anet er grooved coating bar.

The Appellant argued that, in the light of the problens
mentioned in the application as filed, the clained

subj ect-matter was not obvious, the nore so as the
application of a |arge-dianeter grooved bar was not

equi valent to that of a snooth one.

The Board agrees with the argunent that grooved and
snooth bars are used for different purposes. This was
al ready known, however, not only from docunent E2 which
di scl osed the application of snmooth bars for thin sizes
and grooved bars for thicker sizes (see 4.2.2 above),
but also in the sane way from docunent E5 (page 84

to 85, left-hand colum). If, starting from docunent

E2, the skilled person was then confronted with the
probl em of produci ng thicker sizes, he or she would

t hus have realized that this could be done by using a
grooved coating bar.

Further, docunent E2 shows that sonme problens with
smal | -di ameter coating bars, especially those occurring
at high running speed and wth pastes of high dry
solids content, can be solved by using a | arge-di aneter
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coating bar, at least in those instances where thin
coatings are applied with snooth-faced bars (loc. cit).
However, grooved coating bars with dianeters of above
18 mm were also known in the art (docunment El1, page 11
second and third paragraph, docunent E3, Figure 1 and
colum 2, lines 40 to 44).

Therefore, a skilled person had a clear incentive to
substitute grooved for snooth coating bars in the
coating device of docunment E2 with a reasonabl e
expectation of solving at |east that part of the above
stated technical problemwhich relates to the use of
pastes having high solids content and to the
application of high running speed, thereby arriving in
an obvious manner at the subject-matter of Caim 1.

In these circunstances it is of no inportance whet her
or not other, possibly surprising effects can be
obt ai ned, such as those nentioned in the test results
of the patent in suit indicating a reduced wear of
grooved bars with increasing dianeter (colum 4,
lines 33 to 36; see also 4.2.3 above).

The Board, therefore conmes to the conclusion that the
skilled person, faced with the technical problem of
producing thick size instead of thin filnms, but at a
hi gh runni ng speed and with coating pastes of high dry
solids content as in docunent E2, would have used a

| ar ge- di anet er grooved bar instead of a snmooth one in
the coating device of docunent E2.

Consequently, the subject-matter of Caiml is not
based on an inventive step and does not neet the
requi renents of Article 56 EPC
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Third Auxiliary Request

The sane applies to Claiml of the third auxiliary
request which differs fromthat of the second auxiliary
request only in that the term"at least 18 mi for the
di anmeter of the coating bar is replaced by "25

to 80 mi' since the anendnent does not bring about a
[imtation over the respective teaching of docunent E2
("6 to 25 mi'; see 2.1.1 above) and cannot, therefore,

i ntroduce an inventive feature with regard to that
prior art.

Concl usi on

Since there is no request on file which neets the
requirenents of Article 100 EPC, the appeal nust fail.

Right to be heard

The present decision against the Appellant was given in
its absence fromoral proceedings. Since, however, the
decision is only based on facts and evi dence al ready
put forward during the witten proceedings, its right
to be heard under Article 113(1) EPC within the neaning
of opinion G 4/92 (QJ EPO 1994, 149) was not viol ated
by rendering this decision in the Appellant's absence.

Further, in the circunstances of the present case, the
application of the principle established in G 4/92
woul d have been difficult if not inpossible by reason
of the Appellant's own behaviour. Having in its G ounds
of Appeal requested oral proceedings and never having

wi t hdrawn that request, the Appellant, in a letter from
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its representative faxed to the Board and the
Respondent only four days before the oral proceedings,
sai d:

"This is to informyou that - nost probably - the
proprietor party Valmet Corporation will NOT attend the
oral proceedings. If not present at 09.00, please open
t he proceedings."

It was thus wholly unclear whether the Appellant would
attend the oral proceedings or would not attend or
woul d attend but arrive late. In the event, the
Appel I ant did not attend.

Apart fromthe manifest discourtesy to the Board and

t he Respondent, such equivocal behaviour is wholly
inconsistent with the proper pursuit by a party of a
right it has sought to exercise, nanely the right to
oral proceedings. Any party summoned to oral
proceedi ngs has an obligation to give as nuch notice as
possi bl e of a decision not to attend (see T 653/91,
unpubl i shed in Q) EPO Reasons, paragraph 8). This
applies to any party so sumoned whet her or not it
requested oral proceedings (see T 930/92, QJ EPO 1996
191, Reasons, paragraph 3.2) but nust apply with
particular force to a party which has nade such a
request. For such a party to announce shortly before

t he appointed date not that it will not attend but that
it my or may not attend while maintaining its request
can only be an abuse of procedure. Wether a party
which is guilty of such an abuse should then have the
benefit of the protection for absent parties as

envi saged in G 4/92 nust be open to doubt.
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Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

G Rauh P. Krasa

1567.D



