BESCHWERDEKAMVERN
DES EUROPAI SCHEN

PATENTAMTS OFFI CE

rnal distribution code:
Publication in QJ

To Chai rmen and Menbers
To Chai rnen

No distribution

DECI

BOARDS OF APPEAL OF CHAMBRES DE RECOURS
THE EUROPEAN PATENT

DE L' OFFI CE EUROPEEN
DES BREVETS

S| ON

of 24 June 2003

Case Nunber:

Appl i cati on Nunber:
Publ i cati on Nunber:

| PC:

Language of the proceedi ngs:

Title of invention:
Coat ed paper and processes for

Pat ent ee:
ASAH GLASS COVPANY LTD.

Opponent :
CANON | NC.

Headwor d:
Coat ed paper/ ASAHI

Rel evant
EPC Art.

| egal provisions:
123(2), 84, 56

Keywor d:
“Mai n request: Inventive step -
process paraneters”
"Auxiliary request:

| nventive step - yes;

T 0686/00 - 3.3.6
94109849. 3
0631013

D21H 19/ 38

EN

its production

no; obvious optim zation of

effect of a feature

(here water content of a coating layer) not to be foreseen”

Deci si ons cited:

Cat chword

EPA Form 3030 06. 03



9

Européisches
Patentamt

European
Patent Office

Office européen
des brevets

Beschwerdekammern Boards of Appeal Chambres de recours

Case Nunber: T 0686/00 - 3.3.6
DECI SI ON
of the Technical Board of Appeal 3.3.6
of 24 June 2003
Appel | ant ; ASAH GLASS COVPANY LTD.
(Proprietor of the patent) 12-1, Yurakucho 1-chone
Chi yoda- ku
Tokyo 100- 8405 (JP)
Repr esent ati ve: Wacht er shauser, Ginter, Prof. Dr.
Pat ent anwal t
Tal 29
D- 80331 Minchen (DE)
Respondent : CANON | NC.
( Opponent) 30- 2, Shi nomaruko 3-chone
Oht a- ku
Tokyo 146-8501 (JP)
Repr esent ati ve: Leson, Thonas Johannes Al ois, Dipl.-Ing.

Deci si on under appeal :

Conposition of the Board:
Chai r man: P. Krasa
Menmber s:

U J. Tronser

Ti edt ke- Bihl i ng- Ki nne & Partner CGbR
TBK- Pat ent
Bavariaring 4

D-80336 Minchen  (DE)

Deci sion of the Qpposition Division of the
Eur opean Patent O fice posted 10 May 2000
revoki ng European patent No. 0631013 pursuant
to Article 102(1) EPC

G Dischi nger - Hoppl er



-1 - T 0686/ 00

Summary of Facts and Subm ssi ons

This appeal is fromthe decision of the Opposition
Division to revoke European patent No. 0 631 013
relating to coated paper and processes for its
production. The decision was based on three anended
sets of clains designated "first main request”,
"amended mai n request” and "auxiliary request”,
respectively.

. A notice of opposition had been filed agai nst the
granted patent wherein the Respondent (Opponent) sought
revocation of the patent on the grounds of
Article 100(a) EPC, i.e. for lack of novelty
(Article 54 EPC) and for |ack of inventive step
(Article 56 EPC)

The opposition was based inter alia on the follow ng
docunent s:

D1 US-A-5 104 730 and
D5a English Translation, pages 1 to 7, of: "Recent
Paper Processing Handbook, ed. Tech Tinmes Corp.

Tokyo, 20 August 1988, pages 648 to 655".

Further, the OQpposition Division, during oral
proceedi ngs before it, introduced docunent

(9) J.P. Casey, "Pulp and Paper Chem stry and

Technol ogy", third edition, volune |11, pages 1822
to 1828.

2129.D
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In its decision, the Opposition Division held that the
"first main request” was not adm ssible since its
Claims 1, 3 and 5 did not neet the requirenments of
Articles 84 and 123(2) EPC and that the subject-matter
of product Cdaim1l1 and product Clainms 1 and 3,
respectively, of both the "amended mai n request” and
the "auxiliary request” was not inventive over D1 and
D5a. The subject-matter of the independent process
Clains 3 and 5 and Clains 5 and 7, respectively, of the
"anmended mai n request” and of the "auxiliary request”
was held to be not inventive either since they related
to coating processes well-known in the art which,

al t hough applied with a different, but known coating
conposition, led to a non-inventive product.

The Appellant (Proprietor) having appealed this
decision filed additional experinments 1 and 2 under
cover of a letter dated 27 Decenber 2001.

Oral proceedings were held before the Board of Appeal
on 24 June 2003, in the course of which the Appell ant
filed a set of four anended clains in a new main
request and a set of two amended clains in an auxiliary
request. Independent clains 1 and 3 of the main request
read:

"1. A process for producing a coated paper conprising a
paper substrate and a pseudo-boehnmite | ayer containing
a binder forned on the substrate, wherein the process
conpri ses

(1) coating on a snooth die surface an aqueous coati ng
sol ution of pseudo-boehm te containing a binder,
wherein the binder is contained in an anount of
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from5 to 50 parts by weight per 100 parts by

wei ght of the solid content of pseudo-boehmte and
wherein the total solid concentration is from 5-30
W %

adjusting the water content of the coated film
(water/solid content) to a level of from 200 to
400 percent,

(iii)closely contacting a paper substrate thereon,

(iv)

(v)

fol |l oned by

drying to forma pseudo-boehmte |ayer, and then
when the water content in the pseudo-boehnte
| ayer beconmes not nore than 5 wt %

peeling off the paper substrate fromthe die so
t hat the pseudo-boehnmite layer is transferred onto
t he paper substrate.

3. A process for producing a coated paper conprising a

paper substrate and a pseudo-boehnmite | ayer containing

a binder forned on the substrate, whereby the process

conpri ses

(i)

coating on a paper substrate a coating solution of
pseudo- boehm te containing a binder, wherein the
bi nder is contained in an anount of fromb5 to 50
parts by wei ght per 100 parts by weight of the
solid content of pseudo-boehmte and wherein the
total solid concentration is from5-30 wt% to
form a pseudo-boehmte | ayer,
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(ii) pressing a snooth die heated to a tenperature of
fromb50 to 150°C to the pseudo-boehmte |ayer to
smoot h the surface, wherein at the tinme of
pressing the die, the anbunt of solvent is from 30
to 200 % relative to the solid content of the

coated | ayer."

Dependent Clains 2 and 4 relate to specific enbodi ments
of the claimed processes.

The auxiliary request differs fromthe main request
only in that Cainms 3 and 4 have been om tted.

A/ The Appellant's argunents, in witing and at the oral
proceedi ngs, can be sunmari sed as foll ows:

- The cl ai ned subject-matter was inventive over D1
as the closest prior art which did not disclose a
technically useful coated paper of high ink
absorptivity and with a pseudo-boehmte |ayer
havi ng a specul ar gl ossiness at 60° of at | east
30% as indicated in the patent in suit.

- The criticality of the process steps according to
the i ndependent Clains 1 and 3 on the effect
provi ded by the clained subject-matter, in
particul ar of the solvent content in steps (ii) of
t he i ndependent cl ainms on the gl ossiness of the
surface | ayer, was denonstrated in the additiona

experinments.

- D5a did not refer to a pseudo-boehmte coating
| ayer but to a specific type of organic coating
material. In particular, D5a did not contain any

2129.D
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hi nt that gl ossiness could be inproved by adapting
the solvent content in the process of Claim1l
before the coating is contacted with a paper
substrate or at the tinme of pressing a die to the
coated | ayer in accordance with the process of
Claim 3.

The argunents of the Respondent were in essence as
foll ows:

- The amendnents made to the clains were open to
obj ection under Articles 84 and 123(2) EPC

- The only differences between the subject-matter of
Claim1l and the prior art disclosed in DL were
conventional in the art as was apparent from D1
and Dba, nanely the adjustnent of a particul ar
water-solid content in the coated | ayer and the
application of a pre-cast coating nethod.

- Li kewi se, the subject-matter of Claim3 was
obvious since its differences in view of the
process disclosed in D1, nanely to adjust a
particul ar amount of solvent and to use a heated
die, were known from D5a. Further, it was
generally known in the art that, in order to be
snoot hed, the coating |ayer nust exhibit sone
pl asticity.

- The Appellant's additional experinents did not
credi bly show that a particular effect was
obt ai ned by the claimed processes in view of the
di scl osure of D1 and D5a.
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The Appel |l ant requested that the decision under appeal
be set aside and that the patent be maintained in
anmended formon the basis of Clains 1 to 4 according to
the main request or on the basis of Clains 1 and 2
according to the auxiliary request, both requests
submtted at the oral proceedings.

The Respondent requested that the appeal be dism ssed.

Reasons for the Deci sion

1.1.2

1.1.3

2129.D

Mai n request

| ndependent Claim1

Amrendnent s

The Board is satisfied that the anmended Caim1l
conplies with the requirenents of Article 123 EPC. This
has not been contested by the Respondent so that no
further coment on this matter is necessary.

However, the Respondent raised an objection under
Article 84 EPC concerning the feature "wherein the
total solid concentration is from5-30 w% . Since the
percentage was not related to a particular frame of
reference, the feature was unclear as to its precise

meani ng.

The Board does not agree since the feature in question
directly refers back to the coating solution nentioned
in step (i) of aim1 which reads:



1.1. 4

1.1.5

1.2

1.2.1

1.2.2
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"coating on a snooth die surface an aqueous coating

sol ution of pseudo-boehm te containing a binder,
wherein the binder is contained in an anount of from5
to 50 parts by weight per 100 parts by wei ght of the
solid content of pseudo-boehmte and wherein the total
solid concentration is from5-30 wt% to forma pseudo-
boehm te | ayer"”.

It is, therefore, clear that the total solid
concentration or content of from5 to 30 % s
relative to the weight of the coating solution

The Board, therefore, concludes that Cdaim1 neets the
requirenments of Article 84 EPC too.

| nventive step

The patent in suit is concerned with the general
technical problemin the field of manufacturing
recordi ng sheets for use in an ink jet printer to
provi de a coated paper having an excell ent ink-
absorbing property, a high col our reproduction property
and an excellent surface gloss (colum 1, lines 23 to
25 and 41 to 44). In particular, it is intended to
provi de a process for producing a coated paper having a
specul ar gl ossiness at 60° of at |east 30% preferably
at least 40% as neasured in accordance with JI'S Z8741
(colum 1, lines 45 to 50 and colum 2, lines 9 to 13).

The parties agreed on the issue that D1 shoul d be
considered as the closest prior art. This docunent is
al so concerned with ink-jet recording nedia having a
good ink absorptivity, full colour devel opnent and
gloss (colum 1, lines 27 to 33 and lines 41 to 50).



1.2.3

1.2. 4
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The Board, therefore, agrees that docunent (1)
qualifies as a suitable starting point for assessing

i nventive step.

In order to produce an ink-jet recording nmediumwth

t he above properties, Dl suggests two different

enbodi ments of a process, nanely the one which is
relevant with respect to the process of Claim1l wherein
an aqueous m xture of pseudo-boehm te and binder is
coated as an ink absorbing |ayer onto a snooth die
surface such as a transparent sheet made of plastic and
anot her enbodi mrent wherein the coating m xture is
applied onto a paper sheet (colum 2, lines 1 to 10 and
colum 3, lines 17 to 28). In the coating m xture of
bot h enmbodi nents the binder is contained in an anount
of from10 to 50% by wei ght of the pseudo-boehnmite
(colum 4, lines 6 to 11). According to the exanples,
the total solid concentration in the coating m xture
can be about 10 wt % (Exanple 1).

D1 does not suggest any adjusting of the water content
of the coated filmother than by drying in order to
obtain the recording sheet (colum 3, lines 59 to 64
and Examples). Thus, it does not disclose feature (ii)
of Claiml. Further, it does not suggest any transfer
of the coating layer froma die, e.g. fromthe plastic
sheet, onto a paper sheet as required by features (iii)
to (v) of daiml in order to obtain a coated paper
Instead it discloses for this purpose to directly coat
a paper sheet (Exanple 6). Mreover, Dl is silent about
any particular value of the surface gl oss which may be
obt ai ned by the disclosed processes.
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1.2.6

1.2.7
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In Exanples 1 and 2 of the patent in suit it is shown
that a process in accordance with the subject-matter of
Claim1 can provide an ink jet printing paper having a
surface gl oss as defined above (1.2.1) of nore than 40%
In the Appellant's additional experinent 1, it is
further shown that a specul ar gl ossiness of the final
coated ink jet printing paper of nore than 40% can only
be obtained if the water content in the coating |ayer
before contacting it with a paper substrate is

regul ated within the clained range of 200 to 400% based
on the solid content, whilst outside that range | ower
val ues for the gloss are obtained.

Therefore, the technical problemto be solved in view
of document (1) may be seen in providing a nethod of
produci ng a coat ed paper sheet having the high ink
absorption and col our reproduction properties necessary
for being useful in an ink-jet printer, and having a
surface gloss at 60° of at |east 40% as neasured in
accordance with JI'S Z8741.

The Respondent objected that the additional experinent
1 was not according to the process defined in Claiml
since it did not contain a drying step down to a water
content of no nore than 5 wt% in the pseudo-boehmte

| ayer before peeling off the paper substrate fromthe
die. In the description of the experinent it is nmerely
said that there was a | apse of 3 mnutes between the
initiation of contact of the coating layer on the die
wi th the paper substrate and the peeling step. However,
it was not credible that waiting for three m nutes
woul d be sufficient to dry the layer froma water
content of e.g. 350% based on the solid content down to
a level 5 wt% Moreover, the experinental data did not



1.2.8

1.2.9
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provi de sufficient basis to conclude that any effect

was actually due to the clained range of between 200
and 400% of the water content defined in step (ii) of
Claima1l.

It is the established Case Law of the Boards of Appeal
(see 4th edition 2001, chapter VI.J.6.2) that if one
party has furnished convincing proof of the fact it has
al | eged, the burden of proof for the other party's
contrary assertion is shifted to the latter. In the
present case, the Appellant has explained that the
drying to a level of 5 % of water was obtained within
atime limt of only three m nutes since the water

rapi dly vaporizes through the thin paper sheet once it
has been brought into contact with the coating | ayer.
The Respondent has not provided any evidence to the
contrary. Concerning the clainmed range of 200 to 400%
for the water content in the coating |ayer, the
experinments have, after all, been carried out with
three values within the clained range (263% 300% and
355% and four values outside (86% 156% 418% and
432% . Again the Respondent did not show that there

exi sted values within the claimed range whi ch woul d not
provi de the desired glossiness in the final product or
that this glossiness could also be obtained with a

wat er content outside said range.

In the absence of further information on this issue,

t he Board has no reasons to doubt the Appellant's
experinmental data and argunments. Therefore, the above
defined technical problemis deened to be actually
sol ved by the process of Caiml.
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1.2.10 It remains to be decided whether, in view of the cited
prior art docunents, it was obvious for soneone skilled
in the art to solve this technical problemby the above
nmeans. In view of Dl these neans consist in features
(ii) to (v) of Aaiml.

1.2.11 According to the Respondent, features (iii) to (v) were
generally known in the art as "pre-cast coating nethod".
This was evident from D5a (page 4, third paragraph). A
skilled person would, therefore, know that a coating
| ayer applied on the surface of a plastic die as in
Exanple 1 of D1 can be transferred to a paper sheet by
applying the latter onto the coating |ayer and then
peeling it off, together with the coating |ayer, from
the die. The remaining feature (ii), nanely to adjust
the water content of the coating to a |l evel of from 200
to 400% based on the solid content, was nerely a
routine optimzation for those skilled in the art since
a skilled person knew that the coating nust not be too
dry in order to adhere to the paper sheet.

1.2.12 In fact, D5a which is a handbook concerni ng paper
processes and, therefore, representative for the
general know edge of those skilled in the art, relates
to various cast coating nethods for finishing paper and
provi ding high |levels of snmpbothness and gl ossi ness of
the surface of the coated paper (page 2, first
par agraph). The "pre-cast" coating nethod is described
as a special cast coating nethod where the coating
material is first coated onto a heated cast drum
surface and dried. Then the coated |layer is adhered to
a base paper which is coated with dextrin and,
thereafter, the product paper is peeled off fromthe
cast drum (page 4, third paragraph).

2129.D
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1.2.13 However, the Respondent's latter argument concerning
the water content in step (ii) of the clainmed process
is not convincing since according to D5a the drying of
the coated |layer on the cast drumis finished before it
is adhered to the base paper. Instead, the paper sheet
to be used is itself coated with dextrin (D5a loc. cit.)
and any adhesion between the paper and the coated | ayer,
t hus, cannot be due to the water content but nmay be due
to the presence of dextrin. Therefore, the skilled
person is not given any incentive to envisage a
particul ar water content in the range of 200 to 400%in
the layer on the die to achieve adhesion on the paper
sheet .

1.2.14 Moreover, neither D1 nor D5a nor any other prior art
docunent cited in the present case gives any hint that
the water content in the coating |layer on the die at
the tine when it is contacted with the paper sheet has
any influence on the glossiness of the final coated
paper after drying and peeling off fromthe die.

1.2.15 The Board therefore concludes that, whilst the coating
transfer fromthe die to the paper sheet was in
principle known from D5a as the pre-cast coating nethod
and coul d have been conbi ned by those skilled in the
art with the process conditions for coating a plastic
sheet disclosed in D1, it was not obvious in view of
the prior art documents whet her considered individually
or in conbination, to adjust the water content in the
coating on the die to the particular |evel of from 200
to 400%in order to provide an ink-jet printer paper
havi ng a high surface gloss at 60° of at |east 40%

2129.D
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1.2.16 The Board therefore holds that the process of Caim1l

2.2

2.2.1

2.2.2

2129.D

is based on an inventive step as required by Article 56
EPC.

| ndependent Cl aim 3

Amrendnent s

Several objections under Article 84 and 123(2) EPC have
been made to the anmendnents nade to Caim3. The Board,
however, is satisfied that Caim3 in the anended
version conplies with the requirenents of Articles 84
and 123(2) EPC. Since, however, the subject-matter of
Claim3 is found to lack an inventive step it is not
necessary to give details in this respect.

| nventive step

Concerning the techni cal background of the clai ned
subj ect-matter and the closest prior art, the sane
consi derations apply as stated above in paragraphs
1.2.1to 1.2.3, the only difference being that the

rel evant prior art in Dl is the enbodi nent where the
coating mxture is directly applied to the paper sheet
(see 1.2.3 above).

In contrast to the clainmed process, D1 does not suggest
that the coated paper is pressed against a die heated
to a tenperature of from50 to 150°C and that the
anount of solvent in the coated |layer is - at the tine
of the pressing - from30 to 200 wt% relative to the
solid content of the coated |ayer. However, the
pressing of the coated | ayer against a suitable neans
such as a roll press or a flat plate press in order to



2.2.3

2.2.4
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i mpart snoot hness to the ink absorbing |ayer is

di sclosed in D1 for those cases where during drying the
surface becones irregular and rough. A |linear pressure
of between 10 and 40 kg/cmis said to be usual for this
pur pose since too |ow a pressure would not give a
snoot h surface whereas at too high pressures the pores
in the absorbing |ayer may be destroyed (cl osed)
(colum 4, lines 12 to 42). The difference between the
cl ai med process and the rel evant disclosure of D1 is,
therefore, that at the time of pressing, the die is
heated to a tenperature of 50 to 150°C and the anount
of solvent in the coated layer is 30 to 200 wt %

According to the Appellant, the technical problem
solved by this difference in view of the teaching of D1
consists in providing a nethod of producing a coated
paper having the properties necessary for being
industrially applicable and having a surface gl oss at
60° of at |east 30% as neasured in accordance with JIS
Z8741.

Exanple 3 of the patent in suit, whilst intended to be
representative for the clainmed process, does not

i ndi cate the anount of solvent at the tinme of pressing.
This is due to the fact that it is not indicated how
much of the solvent is left after the drying step
before the 100 %w of water based on the solid content
was added. The Appellant's additional experinment 2 is
clear in this respect and representative for the
clainmed process. It is shown that a specul ar gl ossi ness
of nore that 30% at 60° can be obtained if the water
content at the tinme of pressing at 90°Cis 190 or 198%
as conpared with a glossiness of only 11.3% at 60° at a
wat er content of 25% However, the experinment 2 does



2.2.5

2.2.6

2.2.7
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not allow any conparison with the paper coating
enbodi nent in D1, which is specifically described in
Exanple 6, if this process is conbined with the
preferred snoothing step disclosed in colum 4 of D1.

Different to the situation with regard to daim1l, the
process disclosed in D1 which is relevant with regard
to Caim3, suggests neans for achieving surface

snmoot hness which are conparable to the distinguishing
features in the sense that they define particular
conditions for a pressing step. In Dl these conditions
are pressing at a linear pressure of 10 to 40 kg/cm of
t he ink absorbing | ayer after or inmedi ately before
drying the layer (colum 4, lines 30 to 42) whereas in
the patent in suit the conditions are that the die is
heated to a tenperature of 50 to 150°C and the anount
of solvent in the coated layer is from30 to 200 wt %

Therefore, the above additional experinment 2 cannot be
accepted as evidence for an inprovenment of the

gl ossi ness over the relevant process of D1 which is
said to inmpart surface snoot hness which in turn has an
i mpact on gloss (see also point 2.2.11). It follows
that the technical problemcredibly solved by the

cl aimed process can only be seen in providing an
alternative process for producing a coated paper having
the properties necessary for being industrially
appl i cabl e and having a high surface gl oss.

Thus it has to be assessed whether it was obvious for
those skilled in the art to solve this problem by
appl yi ng heat instead of pressure and at the particul ar
sol vent content during the pressing step.



2.2.8

2.2.9

2.2.10

2.2.11
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The Appel |l ant argued that the heating was necessary
since otherw se the snoothing would take too nuch tine
or the ink-absorbing pseudo-boehmte |ayer would tend
to break (colum 3, lines 50 to 53 of the patent in
suit).

According to the general technical know edge in the art
of cast coating, it is , however, usual to snooth the
coated | ayer by pressing it against a heated die such
as a cast drum which is usually controlled to be
around 90°C (Dba, page 2, |ast paragraph to page 3,
line 6 and page 3, line 31 to 33).

The Appellant further argued that surface snoothness
and surface gl oss were not necessarily |linked to each
ot her as was apparent from D9 (page 1826, lines 16 to
19).

This argunment is not convincing since it is known from
t he sane docunent that surface snpothness and surface
gloss are interrelated in the sense that the surface
nmust be "optically flat" to obtain high gloss. This is
al so corroborated in the patent in suit where it is
said that rough surfaces are likely to have poor gl oss
(colum 2, lines 24 to 26). According to D9 "opti cal
flatness” neans that irregularities in the reflecting
surface shoul d not exceed one-sixteenth of the

wavel ength of the incident light and that this
condition will not exist unless the coated paper is
dried against a polished surface or the paper is

cal endered (see page 1823, last line to page 1824,
[ine 6).
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2.2.13

2.2.14
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Concerning the water content of the coated |ayer during
pressing, the Appellant did not provide any particul ar
argunents except those concerning the effect shown in
addi ti onal experinment 2.

As is apparent fromthe above quotation from D9
(paragraph 2.2.11: "is dried against”) the |layer at the
time of pressing should still contain solvent. This is
corroborated by D5a where it is said that the coated
filmis contacted and pressed with and on a non-sticky
mrror finished surface while it is still in a noist
state and has plasticity, thereby formng - after
drying and peeling off - a replica of the mrror
finished surface on the coated film (page 2, third

par agraph). The Board, therefore, holds that the
skilled person fromits general technical know edge
woul d keep the coating layer at the tinme of pressing in
the process of D1 plastic and optim ze the sol vent
content accordingly, in order not to destroy the pores
if the coating was too dry, in particular if the
pressing was applied after drying the coated |ayer as
taught in D1 (colum 4, lines 30 to 42). He woul d,
therefore, arrive at the clainmed solvent content by
routine optimzation of the plasticity of the coated

| ayer at the time of pressing.

The Board, therefore, concludes that, for the purpose
of providing an alternative nmethod to the paper coating
process disclosed in D1 providing high surface

snoot hness and surface gl oss, the skilled person woul d,
with a reasonabl e expectation of success, have tried to
performthe process with a die heated to a tenperature
bet ween 50 and 150°C and with a sol vent content of
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between 30 and 200 wt % in order to provide plasticity
of the layer to an optiml extent.

Consequently, the Appellant's main request nust fai
since the subject-matter of Caim3 |acks an inventive
step and does not neet the requirenents of Article 56
EPC.

Auxi | iary request

In the auxiliary request, the clains have been
restricted to Cains 1 and 2 of the main request.
Havi ng been found to be based on an inventive step (see
par agraph 1.2.16 above), the subject-matter of

i ndependent Claim 1l neets the requirenents of

Article 56 EPC. Dependent Claim2, which refers to a
preferred enbodi nent of Claim1l, is based on the sane

i nventive concept and derives its patentability from
that of Claima1l,
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For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent in amended formon the
basis of Clainms 1 and 2 according to the auxiliary
request submtted at the oral proceedings and a
description to be adapted thereto.

The Regi strar: The Chai r man:

G Rauh P. Krasa

2129.D



