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Summary of Facts and Subm ssi ons

The European patent No. 536 836, agai nst which two
opposi tions (based upon Articles 100(a) and (c) EPC)
were filed, was maintained in an anended version by the
deci si on of the opposition division dispatched on 2 My
2000.

1. On 22 June 2000 opponent Il (hereinafter appellant 11)
| odged an appeal against this decision and
simul taneously paid the appeal fee. A statenent setting
out the grounds of appeal was received on 8 Septenber
2000.

On 11 July 2000 a further appeal was | odged by opponent
| (hereinafter appellant 1) who sinultaneously paid the
appeal fee. The statement setting out the grounds of
this further appeal was received on 30 August 2000.

L1l Oral proceedings were held on 31 July 2003.

| V. The appel l ants requested that the decision under appeal
be set aside and the patent be revoked.

V. The proprietor of the patent (hereinafter respondent)
requested that the decision under appeal be set aside
and the patent be nai ntained:

as the main request, on the basis of the independent
nmethod claim11 filed on 26 June 2003 and of the

i ndependent apparatus claim2 as well as dependent
claims 3 to 11 of the patent as granted,
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as a first auxiliary request, on the basis of the

i ndependent apparatus claim 1l and dependent clainms 2 to
10 as filed during the oral proceedings on 31 July
2003, of colums 1 and 2 of the description as filed
during the oral proceedings on 31 July 2003 and

colums 3 to 14 of the description of the patent as
granted and of Figures 1 to 17 of the patent as

gr ant ed,

as a second auxiliary request, on the basis of a single
method claimfiled during the oral proceedings on
31 July 2003.

Mor eover, the respondent declared that he was prepared
to delete the anendnents nmade with respect to claim1l
of the patent as granted which (anmendnents) had led to
Claim1l1 of both the main and the second auxiliary
request.

The i ndependent nmethod claim1l of the main request of
t he respondent reads as foll ows:

"1l. A nethod of automatically cleaning teat cups in an
i mpl ement for mlking animals, such as cows,
wherein, after mlking of an aninmal, the teat cups
are renoved fromthe animal's teats and cl eaned
automatically by nmeans of a cl eani ng devi ce,
conprising spray nozzles for spraying a rinsing
liquid, whereby the teat cups are noved to under
the spray nozzl es and noved upwardly until a spray
nozzl e engages the aperture at the upper side of
each teat cup in such a way that a first flow out
aperture of said nozzle will be in a position

bel ow t he upper edge of the teat cup characterized
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in that in said position a second fl ow out
aperture of said nozzle wll be alnost directly
above the upper edge of the teat cup, whereafter
via separate channels a first flow of rinsing
liquid is introduced into the teat cups, whilst a
second flow of rinsing liquid is passed over the
upper side of the teat cups, whereby the first and
second flows of rinsing |liquids, during cleaning
of the teat cups, are not brought in contact with
each other."

The i ndependent apparatus claim 1l of the first
auxiliary request of the respondent reads as foll ows:

"1. An inplenment for mlking animals conprising a
cl eani ng device (57; 68) for automatically
cleaning teat cups (53; 54) including a rinsing
liquid circuit with spray nozzles (58), around
each of which the end of a teat cup (53, 54)
incorporated in the rinsing liquid circuit can be
fitted, each spray nozzle (58) having a first
fl ow out aperture (61), via which rinsing liquid
applied to the spray nozzle (58) can be passed
into the teat cup (53; 54) connected to the spray
nozzle (58), characterized in that each nozzle
furthernore conprises a second fl ow out aperture
(62) spaced fromthe first flow out aperture al ong
t he spray nozzle, through which rinsing liquid can
be passed over the upper edge of a teat cup (53;
54) connected thereto."

VI, Wth respect to claim1l of the main request, both
appel l ants essentially argued that this claimhad been
anended with respect to claim1l of the patent as

2151.D
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granted in such a way as to extend the conferred
protection (Article 123(3) EPC), in so far as the terns
"a first rinsing liquid", "a second rinsing |liquid" and
"first and second rinsing liquids" in claim1l of the
patent as granted were replaced by the terns "a first
flow of rinsing liquid', "a second flow of rinsing
liquid' and "first and second flows of rinsing |iquid"
in the anmended cl aim

Appel lant | also referred to the |ast feature in
claiml1l of the main request, ie to the feature that
"the first and second flows of rinsing liquid, during
cl eaning of the teat cups, are not brought into contact
wi th each other", and argued that the application as
filed did not disclose a nethod of cleaning the teat
cups of a mlking inplenent in which any contact
between the rinsing liquid flowing out fromthe first
aperture of the nozzle and the rinsing liquid flow ng
out fromthe second aperture of the nozzle is excluded.

Wth respect to claim1l of the first auxiliary request,
appellant | essentially argued that

- t he ground for opposition according to
Article 100(c) EPC prejudiced the maintenance of
the patent on the basis of this claim

- t he subject-matter of this claimlacked novelty
and inventive step with regard to docunents US-A-3
629 005 (D9) and GB-A-628 761 (D7),

- the subject-matter of this claimdid not involve
an inventive step with regard to docunents EP-A-
320 496 (D4) and Dr.
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Wth respect to claiml1 of the first auxiliary request,
appellant Il essentially argued that the subject-nmatter
of this claimdid not involve an inventive step,
neither wwth regard to docunent AU B-21401/83 (D1) nor
with regard to docunment AU B-15912/83 (D8).

The respondent contested the argunents of the

appel lants. Wth respect to the last feature in claiml
of the main request, the respondent essentially argued
that Figure 4 of the application as filed clearly shows
a nozzle engaging the end of a teat cup in such a way
that the liquid flowng fromthe upper aperture and the
liquid flowng fromthe | ower aperture cannot cone into
contact with each other during cleaning of the teat

cups.

Reasons for the decision

2151.D

The appeal s are adm ssi bl e.
The i ndependent clains of the patent as granted

The independent claim1 of the patent as granted is
directed to "a nethod of automatically cleaning teat
cups in an inplenment for mlking aninmals, such as cows”
and specifies the foll ow ng features:

APAG) after milking of an aninmal, the teat cups

are renoved fromthe animal's teats,
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after mlking of an animal, the teat cups
are cleaned automatically by neans of a

cl eani ng devi ce;

t he cl eani ng devi ce conprises spray nozzles
for spraying a rinsing |liquid,

the teat cups are noved to under the spray

nozzl es,

the teat cups are noved upwardly until a
spray nozzl e engages the aperture at the
upper side of each teat cup in such a way
that a first flowout aperture of said
nozzle will be in a position bel ow the upper
edge of the teat cup

in said position a second flow out aperture
of said nozzle will be above the upper edge
of the teat cup

whereafter via separate channels a first
rinsing liquid is introduced into the teat
cups, whilst a second rinsing liquid is
passed over the upper side of a teat cup

whereby the first and second rinsing
[iquids, during cleaning of the teat cups,
are not brought into contact with each

ot her.

Feat ures B12™° and B13™C¢ refer to a first fl ow out

aperture and a second flow out aperture while features
B14™C and B141™€ refer to a first rinsing liquid and a
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second rinsing liquid. It is clear that these features
have to be read in conjunction with each other. In
other words, it is clear that the first rinsing liquid
relates to the first flowout aperture and the second
rinsing liquid relates to the second fl ow out aperture

of the nozzl e.

According to feature B12™S when a spraying nozzle
"engages" the aperture at the upper side of the
corresponding teat cup the first aperture of the nozzle
i s positioned bel ow t he upper edge of the correspondi ng
teat cup. Mreover, according to feature B13™C in this
"engagenent" position the second aperture of the nozzle
i s positioned above the upper edge of the teat cup.

According to the description of the patent (colum 1,
lines 35 to 40 ), it is possible to rinse the exterior
of the teat cups independently of the cleaning
operation of the interior of the teat cups and the

m | king |lines connected thereto.

Furthernore, it can be derived fromFigure 4 of the
patent, which is a cross-sectional view of a spraying
nozzl e connected to a teat cup, that there is contact
bet ween the sprayi ng nozzle and the upper side of the
teat cup connected to the spraying nozzle. It can al so
be derived fromFigure 4 that the contact between the
upper side of the teat cup and the spraying nozzle
provi des a separation between the first aperture and

t he second aperture so that the rinsing of the exterior
of the teat cup by nmeans of the liquid flowng fromthe
second aperture 62 can be effected i ndependently of the
rinsing of the interior which is effected by neans of
the liquid flowwng fromthe first aperture 61
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Thus, the engagement referred to in features B12™€ and
B13™C inplies a separation between the flow out
apertures 61 and 62.

According to feature B14™¢ a first rinsing liquid is
introduced into the teat cups, whilst a second rinsing
liquid is passed over the upper side of the teat cups.

It is clear fromthe description and the draw ngs of
the patent (colum 8, lines 25 to 51; Figures 3 and 4)
that the first flowout apertures 61 of each nozzle are
connected via a (first) duct 59 to a rinsing liquid
supply line 63, while the supply lines 63 (of al

nozzl es) are connected via a punp to a rinsing liquid
reservoir, and that the second flow out aperture 62 of
each nozzle is connected via a (second) duct 60 to a

pi pe section 64, while the pipe sections 64 (of al

nozzl es) are connected via a distributor elenent 65 to
arinsing liquid supply line 66. Furthernore, according
to the description (see particularly colum 9, lines 29
to 37), "it is of inportance that the rinsing liquid
supply line 66 is not connected to the rinsing |liquid
reservoir ...", this (second) liquid supply Iine 66
bei ng connected to a water tap either directly or
indirectly via an elenent in which a special cleaning
agent or a disinfectant can be added.

Thus, the first and second rinsing liquids referred to
inclaiml of the "PAG', having regard to the
description and the drawi ngs of the patent, have to be
construed as being two different |iquids each having

its own source.
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According to feature B1417° the first and second
rinsing liquids, during cleaning of the teat cups, are
not brought into contact with each other. Thus,
according to this feature, during cleaning of the teat
cups, any contact between the two |iquids is excluded.
This would inply that in the engagenent position of the
nozzle (as referred to in features B12™¢ and B13™9
there is a tight sealing between the upper side of the
teat cup and the nozzle.

Claim 2 of the patent as granted, which is identical
with claiml of the first auxiliary request, is
directed to "an inplement for mlking ani mal s" and
specifies the follow ng features:

B' PAG the inpl ement conprises a cleaning device
(57, 58) for automatically cleaning the teat
cups (53, 54),

B' 179 t he cl eani ng device includes an rinsing
liquid circuit with spraying nozzles (58),

B 1179 around each of the spraying nozzles the end
of a teat cup incorporated in the rinsing
circuit can be fitted,

B' 12749 each spray nozzle has a first flow out
aperture (61), via which rinsing liquid
applied to the spray nozzle can be passed
into the teat cup connected to the spray

nozzl e,
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B' 13749 each spray nozzle conprises a second flow
out aperture (62), through which rinsing
liquid can be passed over the upper edge of
a teat cup connected to the spray nozzl e,

B' 1479 the second flowout aperture is spaced from
the first flow out aperture along the spray

nozzl e.

Feature B' P° indicates the purpose of the cleaning
device by defining it as being suitable for
automatically cleaning the teat cups, while the

remai ning features of claim1l define structurally and
functionally the cleaning device with respect to its
capabilities of incorporating the teat cups (feature
B'117% and of performing the rinsing operation
(feature B' 17¢ and B 12P*°'° B 14P9 Thus, it has to be
understood that the term"automatically" refers not
only to the capability of perform ng the rinsing
operation of the teat cup but also to the capability of

incorporating theminto the rinsing circuit.

This interpretation is consistent with the description
of the patent (colum 8, lines 52 to 57) according to
whi ch the teat cups are connected to the rel evant
sprayi ng nozzl es of the cleaning device by neans of the
robot armcarrying the teat cups.

According to feature B 117° the end of a teat cup
incorporated in the rinsing circuit can be fitted
around the rel evant spraying nozzles. Thus, this
feature inplicitly defines the shape of the spraying
nozzle in so far as it has to be of a shape such that
the end of a teat cup can be fitted around it. The term
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"fit" has to be considered as corresponding to the term
"engage" in claiml (see section 2.1.2 above).

Feature B 13™C refers to the "upper edge of a teat cup".
According to the description and the drawi ngs of the
patent (Figure 4; colum 9, lines 8 to 12), the upper
edge of the teat cup is that portion of the teat cup in
whi ch the upper aperture is provided. |In other words,

t he upper edge is a narrow and slightly resilient
portion adjacent to the border |ine defining the upper
aperture of the teat cup. This portion, which in the
description of the patent is also defined as the upper
side of the teat cup, surrounds the nozzle during

cl eaning of the teat cup so as to provide separation
between the first flow out aperture and the second

fl ow out aperture.

This interpretation is consistent with the passage on
colum 9, lines 47 to 53 of the description of the
patent as granted, according to which the Iiquid can be
forced between the | ower edge of the second fl ow out
aperture 62 and the slightly resilient upper edge of
the teat cup and be sprayed in a lateral direction.

It is also clear that this upper edge is an external
portion of the teat cup. This interpretation is
consistent with the portion of the description of the
patent (colum 1, lines 35 to 40) which defines the
problemto be solved as making it possible to rinse the
exterior of the teat cups independently of the interior
of them
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Article 123 EPC with respect to claim1 of the main
request

Claim1 of the main request differs fromclaim1l of the
patent as granted inter alia in that features B14™° and
B141™€ have been replaced by the fol |l owing features:

B14) whereafter via separate channels a first
flow of rinsing liquid is introduced into
the teat cups, whilst a second fl ow of
rinsing liquid is passed over the upper side
of a teat cup,

B141) whereby the first and second fl ows of
rinsing liquid, during cleaning of the teat
cups, are not brought into contact with each
ot her.

Due to the terns "a first flow of rinsing liquid', "a
second flow of rinsing liquid" and "first and second
flows of rinsing liquid', claim1l also covers a nethod
in which the same liquid, ie aliquid comng froma
common source, flows fromboth apertures of the
sprayi ng nozzle. Having regard to the comments in
section 2.1.3 above, this anendnent extends the
protection conferred with respect to that of claim1l of
the patent as granted and thus contravenes

Article 123(3) EPC

Therefore, the main request of the respondent has to be
rej ect ed.
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3.2 During the oral proceedings, the respondent decl ared
that he was prepared to del ete the anmendnents to
claiml of the patent as granted which had been nade to
arrive at claiml1l of the main request, if the board
considered it as being appropriate (see section V above,
| ast sentence).

Thi s proposal of the respondent would |ead to a request
of maintaining the patent on the basis of claim1 of
the patent as granted, ie to a claimspecifying inter
alia feature B1417*° whi ch had been objected to under
Article 100(c) EPC during the first instance opposition
pr oceedi ngs.

Having regard to the coments in section 2.1.4 above,
feature B141™C inplies that the spraying nozzl e engages
the aperture at the upper side of each teat cup so
tightly that any contact between the first liquid (ie
the liquid flowng fromthe first flow out aperture)
and the second liquid (ie the liquid flowng fromthe
second flow out aperture) is excluded.

3.2.1 The respondent referred to Figure 4 of the application
as filed as clearly showi ng a sprayi ng nozzl e engagi ng
the aperture at the upper side of the teat cup in such
a way that the first flowout aperture 61 and the
second flow out aperture 62 are separated by the upper
edge of the teat cup and argued that feature B141P° can
clearly be derived fromthis Figure 4.

In this respect appellant | referred to the passage

bridgi ng pages 13 and 14 of the description of the
application as filed and argued essentially as foll ows:

2151.D
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(i) According to this passage, when the teat cups are
connected to the spraying nozzles (as shown in
Figure 4) and vacuumis produced, the teat cups
are lifted slightly upwardly so that the second
fl ow out aperture 62 in each nozzle is closed.
Furthernore, according to this passage, when the
rinsing liquid is supplied at an increased
pressure through the duct | eading to the second
fl ow out aperture 62, the liquid will be forced
bet ween the | ower edge of the second fl ow out
aperture 62 and the slightly resilient upper edge
of the teat cup

(ii) This passage refers to the upper edge of the teat
cup, ie the edge ensuring the separation between
the first and the second fl ow out apertures of the
nozzle, as being "slightly resilient" and
i ndicates that the second rinsing liquid - due to
its pressure - can shift the slightly resilient
upper edge of the teat cup downwardly.

(iii)Having regard to this passage, it is possible that
the second liquid, due to its increased pressure,
bends the upper edge so as to penetrate into the
teat cup and cones into contact with the first
liquid during cleaning of the teat cups.

The board wi shes to note that neither the clains nor
the description of the application as filed explicitly
refer to feature B141™C |t is clear fromthe
description and the drawings (in particular from
Figure 4) of the application as filed that the first
and the second fl ow out apertures of each nozzle, when
the nozzle is connected to the teat cup, are separated
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by the upper edge of the teat cup which is in contact
with the nozzle. However, the description of the
application as filed does not contain any unequi vocal
i ndication that the contact of the upper edge of the
teat cup ensures a tight sealing which excludes any
contact between the |iquids.

Furthernore, the board finds the above nenti oned
argunents of appellant | as being credible. Indeed, a
person skilled in the art would understand fromthe
description of the application as filed that the
slightly resilient upper edge - even if it ensures the
separati on between the two fl ow out apertures - could
al | ow, depending on the resiliency involved on the one
hand and the liquid pressure on the other hand, that a
smal | amount of liquid (especially when the rinsing
liquid starts to flow fromthe second aperture) is
passed (in an axial direction) into the teat cup.

Havi ng regard to these comments, the board found that a
further amendnent to claim1 in order to replace
features Bl4 and B141 by feature B14™€ and B141™€ woul d
still have led to a cl ai mwhose subject-matter extends
beyond the content of the application as filed and

whi ch woul d have contravened Article 100(c) EPC

Articles 100(c) and 123 EPC with respect to the first

auxi liary request

Claiml of the first auxiliary request is identical
with claim2 of the patent as granted. This cl ai mwas
objected to under Article 100(c) EPC by appellant | who
essentially argued as foll ows:
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The subject-matter of claim1 of this request can
be derived fromthe independent claim®6 and from

t he dependent clains 7 and 8 of the application as
filed and differs fromthe subject-matter defined
by these clainms essentially in that

(a) the terns "cl eaning device for automatically
cl eaning the teat cups" (see feature B P2 in
section 2.2. above; enphasis added) have
replaced the terns "cl eaning device for teat
cups”" in claimé6 of the application as
filed,

(b) the terns "over the upper edge of a teat
cup" (see feature B 13™€ in section 2. 2.
above; enphasis added) have repl aced the
terms "over the teat cups” in claim7 of the
Application as fil ed,

(c) feature B 14™€ has been added.

None of these features which further specify the
subject-matter of claim1 of the first auxiliary
request with respect to that defined by clains 6
to 8 of the application as filed has a basis in
the application as filed. In particular, feature
B' 14™C€ constitutes an intermedi ate generalisation
of the specific features disclosed on page 13,
lines 33 to 35 of the application as filed
according to which the spacing between the
apertures is "relatively small ... e.g. in the
range of from5 to 10 mms", without there being a
basis for this internedi ate generalisation.
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4.1.1 The board cannot accept these argunents of appellant |
for the foll ow ng reasons:

- Wth respect toitem4.1.i.a, it has to be noted
that the independent apparatus claim6 of the
application as filed refers to the nmethod claim1
whi ch specifies the feature that the teat cups are
"cl eaned automatically by neans of a cl eaning
devi ce". Therefore, feature B ™° can be clearly
derived fromclaim1l of the application as filed.

- The upper edge of the teat cups is an external
portion of the teat cup (see section 2.2.3 above).
Thus, claim1l of the first auxiliary request
defines the passage of the rinsing liquid flow ng
fromthe second fl ow out aperture nore
specifically than clains 6 to 8 of the application
as filed. A specific reference to the upper edge
can be found in the passage of the description of
the application as filed which bridges pages 13
and 14 (from page 13, line 37 to page 14, line 4)
whi ch constitutes thus a basis for feature B 13™€

- According to features B 12°° and B 13™°in claim1
of the first auxiliary request, each spraying
nozzle is provided with two fl ow out apertures,
wherein the liquid flowng fromthe first aperture
passes "into the teat cup” for rinsing the
interior of the teat cup and the liquid flow ng
fromthe second aperture passes "over the upper
edge” for rinsing the exterior of the teat cup.
Since the upper edge of the teat cup ensures the
separation between the two flow out apertures (see
section 2.2.3 above), features B 12°°¢ and B 13P¢

2151.D
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inplicitly define a spaci ng between the fl ow out
apertures as explicitly indicated by feature
BI 1 4 PAG.

Furthernmore, feature B 14™€ can be clearly derived
fromthe passage bridging pages 3 and 4 of the
description of the application as filed (from
page 3, line 31 to page 4, line 3) according to
which the first flowout aperture is arranged at a
different height in the spraying nozzle with
respect to the second flow out aperture. The
sentence follow ng this passage (page 4, lines 3
to 5) refers to "the spacing” (and not to a
spacing) in a concrete enbodi nent and indicates
that it can be of approximately 5 to 10 mms. Thus,
this passage represents an internedi ate
general i sation of the specific features discl osed
on page 13, lines 33 to 35 of the application as

filed and constitutes a basis for feature B 14P¢

Having regard to the above comments, the objections

rai sed by appellant | under Article 100(c) EPC do not
prejudi ce the maintenance of the patent on the basis of
claim1 of the first auxiliary request.

The subject-matter of dependent clainms 2 to 10 of the
first auxiliary request is identical with that of
claims 3 to 11 of the patent as granted. The anmendnents
to these clains only concern the renunbering of the
references to the precedi ng cl ai ns.
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The amendnents to the description concern its
adaptation to the amended clains, ie the suppression of
the parts relating to the nethod claim1l of the patent
as grant ed.

The anendnents do not contravene Article 123 EPC.

5. The prior art referred to by the parties

5.1 Docunent D9 (see particularly Figures 2 and 3)
di scl oses an inmplenent for mlking aninmals having the
foll ow ng features:

- the inpl enment conprises a cleaning device for
cl eaning the teat cups 107-110,

- t he cl eaning device includes a rinsing liquid
circuit provided with four teat cup rinsing units,
each teat cup rinsing unit conprising a discharge
conduit 89 associated with an upwardly projecting
gui de cup 97 and provided wth a spraying nozzle
94,

- each teat cup rinsing unit is such that a teat cup
107 can be held with the aperture 119 at its
"upper" end facing dowwardly so that the mlKking
chanber 118 of the teat cup 107 surrounds the
di scharge conduit 89 and the spraying nozzle 94 is
positioned within the mlking chanber 118 of the
teat cup 107

- each spraying nozzle 94 has a first flow out
aperture 127 and a plurality of second fl ow out
apertures 128, via which apertures 127 and 128

2151.D
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rinsing liquid applied to the discharge conduit 89
can be passed into the teat cup positioned in the

teat cup rinsing unit,

- the first aperture 127 is spaced fromthe second
apertures 128 al ong the spraying nozzle 94.

Docunment D9 concerns the cleaning of the interior of
the teat cup (see colum 2, lines 8 to 11) and does not
i ndi cate any neasure for cleaning the exterior of the
teat cup.

Docunent D7 (see particularly Figure 1) discloses an
i npl ement for m|king ani mals having the foll ow ng

f eat ur es:

- the inplement conprises a cleaning device for
cl eaning the teat cups,

- t he cl eaning device includes a rinsing liquid
circuit with spraying tubes 14 rotating around an

axi s,

- each teat cup can be placed on a spraying tube 14
So as to be incorporated in the rinsing circuit,

- each spraying tube 14 has a plurality of apertures,
via which rinsing liquid applied to the spraying
tube 14 can be passed into the teat cup placed on
t he sprayi ng tube 14,

- the apertures are spaced from each other along the
sprayi ng tube 14,
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- the rinsing liquid circuit is also provided with
stationary spraying tubes 21 through which the
rinsing liquid can be sprayed over the teat cups
(externally) when they are placed on the spraying
t ubes 14.

Thus, docunent D7 concerns a device suitable for
cleaning at the sane tinme the interior of the teat cups
(by means of the spraying tubes 14) and their exterior
(by means of stationary spraying tubes 21) with the
same |iquid. However, this docunent does not suggest
the possibility of rinsing the exterior of the teat
cups i ndependently of the cleaning operation of the

interior.

Docunent D4 discloses (see colum 8, lines 11 to 23;
Figure 8) an inplenment for mlking animals conprising a
cl eaning device 75 for automatically cleaning the teat
cups 23, the cleaning device including an rinsing
liquid circuit wth spraying nozzl es.

It has to be understood from docunent D4 that the
spraying nozzles direct the rinsing liquid "in the teat
cups" (see colum 8, line 18). This docunent does not
suggest the possibility of rinsing the exterior of the
teat cups independently of the interior.

Docunent D1 (see particularly Figures 2 and 3)
di scl oses an inmplenent for mlking aninmals having the
foll ow ng features:

- the inpl ement conprises a cleaning device 10 for
automatically cleaning the teat cups,
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- t he cl eaning device 10 includes a rinsing liquid
circuit with first spraying nozzles (teat cup
attachnments 18) and second spraying nozzles 26,

- around each of the first spraying nozzles 18 the
end of a teat cup incorporated in the rinsing
circuit can be fitted,

- each of the first spraying nozzles 18 has first
fl owout apertures (outlets), via which rinsing
liquid supplied to the first spraying nozzles from
a chanber 29 provided within the cl eaning device
10 can be passed into the teat cups connected to
t he corresponding first spraying nozzles 18,

- each of the second spraying nozzles 26 has a
second flow out aperture (outlet 28), through
which rinsing liquid can be directed toward the
t eat cups.

According to the passage on page 8, lines 4 to 14, the
same liquid flow ng through the teat cups (ie through
their interior) is directed toward their exterior.
Thus, this docunent does not suggest the possibility of
rinsing the exterior of the teat cups independently of

their interior.

Docunment D8 refers to two different enbodi nments.

The first enbodi ment, which is described referring to
Figure 3, concerns an inplenent for mlking ani mals
conprising a cleaning device for automatically cleaning
the teat cups 10, including a rinsing liquid circuit

wi th spraying nozzles 30, around each of which the end
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of a teat cup incorporated in the rinsing circuit can
be fitted, each spraying nozzle 30 having a fl ow out
aperture 32, via which rinsing liquid applied to the
sprayi ng nozzl e can be passed into the teat cup
connected to the spraying nozzle, wherein this flow out
aperture 32 is positioned bel ow the upper edge of the
teat cup. Thus, the cleaning device according to the
first enbodinent is suitable for cleaning only the
interior of the teat cups.

The second enbodi nent, which is described referring to
Figure 4, concerns an inplenent for mlking ani mals
conprising a cleaning device for automatically cleaning
the teat cups 10, including a rinsing liquid circuit

wi th spraying nozzles 40, around each of which the end
of a teat cup incorporated in the rinsing circuit can
be fitted, each spraying nozzle 40 having a fl ow out
aperture 43, via which rinsing liquid applied to the
sprayi ng nozzl e can be passed into a washi ng chanber 49
(defined by the upper edge of the teat engaged with the
nozzl e 30, a portion of the nozzle 40 and a tubul ar
skirt 48), wherein the flowout aperture 43 is
posi ti oned above the upper edge of the teat cup. The
nozzle is provided with a protrusion 51 which
contributes to forma passage between the washi ng
chanber 49 and the interior of the teat cup engaged
with the nozzle such that the rinsing liquid can flow
fromthe washing chanber 49 into the teat cup 10. In

t he cl eani ng device according to this second

enbodi nent, the sane rinsing liquid flowng into the
washi ng chanmber and fromthere into the teat cup allows
the cleaning of both the external upper edge and the
interior of the teat cup. However, in this cleaning
device, it is not possible to rinse the external edge
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of the teat cups independently of the cleaning

operation of their interior.

Novelty (claim 1l of the first auxiliary request)

The subject-matter of claim1 is novel with respect to
the prior art cited by the parties.

During the oral proceedings appellant | alleged that
the content of docunent D9 deprived the subject-matter
of claim1l of novelty. In this respect appellant |
interpreted docunent D9 as relating to a device for
automatically cleaning the teat cups. Furthernore,
appellant | also attributed features B 11™° and B' 137¢
to the device disclosed in docunent D9 by arguing that
in Figure 3 of this docunent the liquid is represented
as passing over the "upper" edge of the teat cup
(feature B 1379 and that the operation of this

cl eaning device inplies that the end of a teat cup fits

around the nozzl e.

The board cannot accept this interpretation of docunent
D9 for the foll ow ng reasons:

(i) According to the description of docunment D9
(colum 4, lines 55 to 60), the mlking unit
conprising four teat cups is held by the operator
so that the mlk lines and the vacuumlines of the
teat cups dangle the teat cups with their
apertures facing downwardly. In other words, it
has to be understood fromthis passage that the
i ncorporation of teat cups into the cleaning
device is not perforned automatically. Mreover,
it can be derived fromthis passage in conjunction
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with Figure 4 that the teat cups hang | oosely so
that they are able to slightly swing and so that
there is a gap between the upper (outer) edge of
each teat cup and the bottomwall 125 of the
correspondi ng guide cup 97. Therefore, docunent D9

does not disclose features B P2° and B 117¢

(ii) According to docunent D9 (colum 4, lines 69 to
75; Figure 3) the sanitizing liquid 120 sprayed by
the nozzle 94 flushes the m | king chanber 118,
whereafter "spent sanitizing and m xed m |k
solution 122" drains fromthe guide cups 97
t hrough drain apertures 126. Figure 3
di agrammatically shows the solution 122 fl ow ng
fromthe mlking chanber 118 of the teat cup
t hrough an aperture between the di scharge conduit
89 and the aperture at the end of the teat cup
into the gap between the upper (outer) edge of
each teat cup and the bottomwall 125 of the guide
cup 97, whereafter the solution 122 drains through
the drain opening 126 in the bottomwall 125 of
t he guide cup 97. Therefore, docunment D9 does not
di scl ose a cl eaning device in which the rinsing
liquid can pass over the upper edge of a teat cup
connected to the spraying nozzle in order to clean
the exterior of teat cup, as defined by feature
B' 1374¢,

During the witten phase of the proceedings (see letter
dated 30 August 2000), appellant | also argued that the
subject-matter of claim1 is not novel with regard to
docunent D7. In this respect, appellant | considered

t he spraying tubes 14 of docunent D7 as being spraying
nozzl es around which the end of a teat cup incorporated
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inthe rinsing circuit can be fitted. In other words,
appel lant | assunmed that the reference to the teat cups
in feature B 117° did not define a structural feature
of the inplenment defined by claiml and attri buted
feature B 11™° to the inplenent disclosed in docunent
Dr.

The board cannot accept this argunment for the foll ow ng

reasons:

(i) The relationship between the spraying nozzl e and
the teat cup as indicated in feature B 11™¢
defines in a functional way the spraying nozzle in
so far as its shape has to be such that the end of
a teat cup incorporated in the rinsing circuit can
be fitted around the spraying nozzle (see section

2.2.2 above).

(ii) It cannot be derived from docunent D7 that the
sprayi ng tubes 14 have a shape such that the end
of the teat cup can be fitted around the tube.
Thus, the cleaning device disclosed in docunent D7

does not disclose feature B 117¢

Moreover, it has to be noted that according to docunent
D7 (page 2, lines 71 to 73) the teat cups to be cl eaned
are placed on the spraying tubes by an operator. Thus,
having regard to the comments in section 2.2.1 above,

t hi s docunment does not concern a cleaning device for
automatically cleaning the teat cups.
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I nventive step (claim1 of the first auxiliary request)

None of the docunents referred to by the appellants

di scl oses a cleaning device in which for each teat cup
there is a spraying nozzle provided with a first flow
out aperture spraying the rinsing liquid for cleaning
the interior of the teat cup and a second fl ow out
aperture spraying a rinsing liquid for cleaning its
exterior as inplicitly defined by features B 12™¢
B' 13™¢ and B' 14,

These features of claim1l nmake it possible to rinse
with a spraying nozzle the exterior of the teat cup
connected thereto independently of the cleaning
operation of the interior and of the mlking |ines
connected to the teat cup

Having regard to the coments in section 5 above, none
of the docunents referred to by the appellants suggests
this possibility.

Appel lant | referred to docunent D9 and adopted the
hypot hesis that the subject-matter of the present
claiml is distinguished fromthe prior art disclosed
in this docunent only by feature B ' 11™° In this
respect, he argued that in order to arrive at the

cl ai med subject-matter a skilled person just needs to
nodi fy the spraying nozzles (ie the spraying tubes 94-
95) of the cleaning device disclosed in docunent D9 in
such a way that the end of a teat cup can be fitted
around the correspondi ng sprayi ng nozzle. This

nodi fication would not inply an inventive step.
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The board cannot accept this argunent because it is
clearly based on a ex post facto approach. Wen
inventive step has to be assessed, the question is not
whet her the skilled person could have arrived at the
cl ai med subject-nmatter but whether he would have done
so because of a suggestion in the prior art which
suggestion is linked to the problemto be solved. In

t he present case, it cannot be inmmedi ately under st ood
why or how the skilled person should be led to nodify
t he devi ce known from docunent DO, since as has already
been indicated in the above section 7.1 none of the
avai | abl e docunments provides a person skilled in the
art with a suggestion in this respect.

Moreover, even if the skilled person were to nodify
this known device as indicated by appellant I, this
nodi fication would not lead to the clainmed subject-
matter since docunment D9 does not disclose features
B' PA° and B 137° (see section 6.2, itens i) and ii)).

Appel lant | also referred to docunents D4 and D7 and
argued as fol |l ows:

(i) The clainmed subject-matter differs fromthe
i mpl ement di scl osed in docunent D4 in that there
is afitting relationship between nozzle and teat
cup, as defined by feature B 11°° and in that the
nozzle is provided with spaced fl ow out apertures,
as defined by features B 127¢ B 13P¢ and B 14™¢

(ii1) The cleaning device known from docunent D4 does
not allow the teat cups to be sufficiently
cl eaned. Thus, the problemto be solved is to
i nprove the cleaning of the teat cups.
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(iii)The distinguishing features, ie features B 117

B' 12P%¢ B 137¢ and B' 14™° are known from docunent
D7, wherein it is clear that the cleaning device
di sclosed in this docunent inproves the cleaning
of the teat cups. Thus, it would be obvious for a
skilled person to conbine the teaching of docunent
D7 with the content of docunment D4 and arrive at
the clai ned subject-matter

The board cannot accept this argunent for the follow ng

reasons:

(i)

(i)

Having regard to the comrents in section 6.3
above, docunent D7 does not disclose feature

B' 11P°  Thus, even the conbination of documents D4
and D7 would not lead to the clainmed subject-
matter.

The i npl ement known from docunent D4 conprises a
m | ki ng box provided with a support 15 connected
to the mlking box and carrying a m|lking cluster
provided with four teat cups, the support being
suitable for automatically connecting the cluster
with the teat cups to the animal's udder. The

cl eani ng devi ce known from docunment D7 conprises a
rotatable frame provided with four spraying tubes
14. In order to clean the teat cup of a cluster
the cluster has to be separated fromthe m|lking
line and placed on the rotating franme by an
operator, wherein the frane with the tubes 14
carrying the teat cups rotates during the rinsing
operation. Due to the rotation of the frane, the
operation node of the device known from docunent
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D7 is not conpatible with the mlking cluster

di scl osed in docunment D4 which is connected to the
m | ki ng box. Therefore, it would not be obvious
for the skilled person to conbi ne these docunents
because of this inconpatibility.

Appel lant Il referred to docunent D1 and argued as
fol | ows:

(i) The clainmed subject-matter differs fromthe
i npl ement di sclosed in docunent D1l in that the
first and the second flow out apertures are in the
sanme spraying nozzle, instead of in two separate

nozzl es.

(iit) A nozzle provided with two flow out apertures is a
mer e known construction having the sanme purpose of
t he nozzl e of the device according to docunent D1.
Thus, it would be obvious for the skilled person
to arrive at the clainmed matter

This argunent is also clearly based on a ex post facto
approach because it cannot be understood why the
skilled person would be induced to nodify the structure
of the cleaning device of docunent D1.

It has to be noted that in the cleaning device of
docunent D1 the rinsing liquid is supplied via an inlet
31 to the chanber 29. Fromthere the liquid flows

t hrough the fl ow out apertures of the first spraying
nozzles 18 into the teat cups and via the mlking line
into a container. Then, the rinsing liquid is recycled
so that it flows fromthe container to the second
sprayi ng nozzles 26 and is sprayed via the flow out
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apertures 28 of these nozzles 26 onto the exterior of
the teat cups. Thus, if the skilled person were to
arrange the second fl owout aperture on the first
nozzle 18, he would have to conpletely redesign the
rinsing liquid circuit in order to arrive at the

cl ai med subject-matter. Such a conplete redesign would
not be obvi ous.

Appel lant Il also referred to docunent D8 and ar gued
that the skilled person would conmbi ne the enbodi nent
according to Figure 3, in which the cleaning device is
provided with a flow out aperture positioned under the
upper edge of the teat cup, with the enbodi nent
according to Figure 4, in which the flow aperture is
positi oned above the upper edge, and thus arrive at a
cleaning with a nozzle having two spaced apertures as
defined by claim1.

The board cannot accept this argunent for the follow ng

reasons:

(1) It cannot be understood why the skilled person
woul d conbi ne two enbodi nents di sclosed in the
sanme docunent.

(ii1) The cleaning device according to the first
enbodi ment (Figure 3) of docunent D8 only concerns
the cleaning of the interior of the teat cups. In
t he device according to the second enbodi nent
(Figure 4) the cleaning of the interior cannot be
effected without cleaning the external upper edge
of the teat cup. Therefore, not only is the idea
of rinsing with only one spraying nozzle the
exterior of the teat cup connected thereto
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i ndependently of the cleaning operation of the
interior not nmentioned in this docunent but it is
al so inpossible to derive this idea fromthis

docunent .

During the witten phase of the proceedi ngs appell ant |
also referred to docunment D7 and argued as fol |l ows:

If it were to be considered that this docunent
does not disclose an automatic cleaning device, it
woul d be obvious for the skilled person, in the

I ight of document EP-A-306 579 (D2), to include

t he necessary automation features so as to nake

t he devi ce of docunent D7 operable wi thout the aid

of an operator.

The board cannot accept this argunent for the follow ng

reasons:

Having regard to the comments in section 6.3 above,
the feature concerning the automatic cleaning is
not the only feature distinguishing the clained
subj ect-matter from docunent D7. Since neither
docunent D7 nor docunent D2 discloses feature

B' 117P° the conbination of these documents cannot

|l ead to the clained subject-matter

Therefore, the prior art referred to by the appellants
does not render obvious the clained subject-matter.

Having regard to the comments in sections 6 and 7 above,
the ground for opposition nentioned in Article 100(a)
EPC does not prejudice the maintenance of the patent on
the basis of claim1 of the first auxiliary request.
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to first instance with the order
to maintain the patent in anended formin the foll ow ng

ver si on:

Cl ai ns: 1 to 10 filed in the oral proceedi ngs as
first auxiliary request;

Descri ption: colums 1 and 2 filed in the oral
proceedings as first auxiliary request;
colums 3 to 14 of the patent
speci fication;

Dr awi ngs: Figures 1 to 17 also according to the
pat ent specification.

The Regi strar: The Chai r man:
G Magouliotis C. Andries
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