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Summary of Facts and Subm ssi ons

2155.D

The European patent No. 693 871, agai nst which an
opposition (based upon Articles 100(a) and (c) EPC) was
filed, was revoked by the decision of the opposition

di vi si on di spatched on 17 May 2000.

On 8 June 2000 the proprietor of the patent
(hereinafter appellant) | odged an appeal against this
deci sion and sinultaneously paid the appeal fee. A
statenment setting out the grounds of appeal was

recei ved on 13 Septenber 2000.

Oral proceedings were held on 22 May 2003.

During the oral proceedings the appellant filed four
sets of amended clai ns upon which four requests (a main
request and three auxiliary requests) to nmaintain the
pat ent were based.

The appel | ant requested that the inpugned decision be
set aside and the patent be maintained,

as the main request, on the basis inter alia of the
i ndependent Claim 1 submtted during the oral
proceedi ngs on 22 May 2003 which is provided with the

i ndi cation "main request”,

as a first auxiliary request, on the basis inter alia
of the independent Claim1l submtted during the oral
proceedi ngs on 22 May 2003 which is provided with the

i ndication "first aux. request",
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as a second auxiliary request, on the basis of the
fol |l owi ng docunents:

C ai ns: No. 1 to 17 as submtted during the oral
proceedi ngs on 22 May 2003 provided with
the indication "second aux. request"”;

Descri pti on: colums 1 and 2 as submitted during the
oral proceedi ngs on 22 May 2003 provi ded
with the indication "second aux.
request”; columms 3 to 7 as granted;

Dr awi ngs: Figures 1 to 14 as granted.

Furthernore, as a third auxiliary request the appellant
requested that the patent be nmaintained on the basis
inter alia of the independent Claim1l submtted during
t he oral proceedings on 22 May 2003 which is provided
with the indication "third aux. request",

Claim1l of the main request of the appellant reads as
fol |l ows:

"1l. A construction for automatically mlking ani mals,
such as cows, conprising a mlking box (1) with a
m | king robot (7) having either two robot arm
constructions (8) each being provided with a
supporting elenent (11) and a carrier (13) for two
teat cups (16, 17), or four robot arm
constructions (8) each being provided with a
supporting elenent and a carrier for only one teat
cup (34; 35; 36; 37), these four teat cups (34; 35;
36; 37) being disposed in a two-by-two
rel ati onship on both lateral sides of the m|lking
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box (1), which carriers (13) are novable in a

hori zontal plane and in an up- and downward
direction, the robot arm constructions (8),
carrying together all the teat cups, being
arranged on both lateral sides of the mlking box,
so that two teat cups for the left teats of the
ani mal are arranged on the corresponding | ateral
side and two teat cups for the right teats of the
animal are arranged on the other lateral side, the
carriers (13) being individually novable froma
non-wor ki ng position sidewards the m | king box (1)
to a working position under an aninmal's udder and
extending in at least two different directions.”

Claim1 of the first auxiliary request of the appellant

reads as foll ows:

"1.

A construction for automatically m | king animals,
such as cows, conprising a mlking box (1) with a
m | ki ng robot (7) having two robot arm
constructions (8) each being provided with a
supporting elenent (11) and a carrier (13) for two
teat cups (16, 17), which carriers (13) are
novable in a horizontal plane and in an up- and
downward direction, characterised in that the
robot arm constructions (8), carrying together al
the teat cups, are arranged on both |ateral sides
of the mlking box, so that two teat cups for the
left teats of the animal are arranged on the
corresponding | ateral side and two teat cups for
the right teats of the animal are arranged on the
other |ateral side, the carriers (13) being

i ndi vidually novable froma non-working position

sidewards the mlking box (1) to a working
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posi tion under an animal's udder and extending in

at least two different directions.”

Claim 1l of the second auxiliary request of the

appel l ant reads as foll ows:

"1.

A construction for automatically m | king animals,
such as cows, conprising a mlking box (1) with a
m | ki ng robot (7) having either two robot arm
constructions (8) each being provided with a
supporting elenent (11) and a carrier (13) for two
teat cups (16, 17), or four robot arm
constructions (8) each being provided with a
supporting elenent and a carrier for only one teat
cup (34; 35; 36; 37), these four teat cups (34; 35;
36; 37) being disposed in a two-by-two

rel ati onship on both [ateral sides of the m|lking
box (1), structions (8) with carriers (13) for
teat cups (16, 17, 34 - 37), which carriers (13)
are novable in a horizontal plane and in an up-
and downward direction, characterized in that the
robot arm constructions (8), carrying together al
the teat cups, are arranged on both |ateral sides
of the mlking box, so that two teat cups for the
left teats of the animal are arranged on the
corresponding | ateral side and two teat cups for
the right teats of the animal are arranged on the
other |ateral side, the carriers (13) being

i ndi vidual ly novabl e froma non-working position
sidewards the mlking box (1) to a working

posi tion under an animal's udder and extending in
at least two different directions, in which each
carrier (13) is disposed in such a manner near a
side wall of the mlking box (1) that it is
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novable in at |east two directions which,
preferably, are perpendicular to each other, each
carrier (13) is pivotal fromthe non-working
position to the working position and, in this
wor ki ng position, is novable in said horizontal
plane in two directions which are approxi mately
per pendi cul ar to each other on the supporting

el ement (11) which is pivotal about a

predom nantly vertical shaft (12), whilst by
pivoting it about this shaft (12) the carrier (13)
can be nmoved fromthe non-working position to the
wor ki ng position, and the supporting el enent (11)
i s disposed capably of being noved in height in
sai d up- and downward direction for exanple by
means of a parallelogram construction (10), at the
exterior side of and near a side wall of the

m | ki ng box (1)."

The opponent (hereinafter respondent) requested that
t he appeal be di sm ssed.

The appel | ant argued that each independent Claim 1 of
the four requests submtted during the oral proceedi ngs
on 22 May 2003 did not contravene the requirenents of
Articles 100(c) and 123 EPC. Moreover, the appell ant
argued that the subject-matter of Claim1l according to
t he second auxiliary request was novel and involved an

i nventive step.

The respondent argued that the ground for opposition
mentioned in Article 100(c) EPC prejudiced the

mai nt enance of the patent on the basis of all the
requests of the appellant and that the subject-matter
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of Caim1l according to the second auxiliary request

did not involve an inventive step.

Reasons for the Decision

2.2

2155.D

The appeal is adm ssible.

Articles 100(c) and 123(2) EPC with respect to the main
and the first auxiliary requests

Each of the independent Clains 1 of the main request
and of the first auxiliary request derives fromCaiml
of the application as filed (hereinafter referred to as
the "AAF") which was directed to "a construction for
automatically m | king animls, such as cows" having the
foll ow ng features:

AL t he construction conprises a mlKking robot
(7) with teat cups (16, 17, 34-37),

AL1174) a mlking box includes at |east two carriers
(13) with teat cups

A113"F) the carriers (13) are novable from a non-
wor ki ng position to a working position,

A114%F) the carriers (13) extend in at |east two

different directions.

Claim1l of the patent as granted (hereinafter referred
to as the "PAG') specifies inter alia the foll ow ng

f eat ur es:
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A11749) the mlking robot (7) has at |east two robot
arm constructions (8) with carriers (13) for
teat cups (16, 17, 34 -37),

A113PA9) the carriers are individually novable froma
non-wor ki ng position sidewards the m | Kking
box (1) to a working position under an
ani mal ' s udder.

The portion of the description of the patent which
refers to the drawings relates to three enbodi nents.
Figures 1 to 9 refer to a first enbodi nent, Figure 10
(in conjunction with Figures 13 and 14) refers to a
second enbodi nent, while Figure 11 (in conjunction with
Figures 13 and 14) refers to a third enbodi nment.

It has to be noted that in the third enbodi nent

(Figure 11) the mlking robot is provided with four
carriers 13 which are arranged in a two-by-two

rel ati onship on both sides of the mlking box, wherein
both carriers of each side nove together (ie not

i ndividually) froma non-working position to a working
position under an animal's udder. Therefore, Caim1l of
the "PAG' as well as each of the independent Clains 1
of the main request and of the first auxiliary request,
due to feature A113™€ do not cover the enbodi nent
according to Figure 11.

In the first enbodinent (Figures 1 to 9) the m|lking
robot is provided with two robot arm constructi ons,
each being provided with a supporting el enent
supporting a carrier for two teat cups, while in the
second enbodi nent (Figure 10) the m | king robot is
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provided with four carriers, each carrying one teat
cup.

Each of the independent Clains 1 of both the main
request and the first auxiliary request differs from
Claim1 of the "AAF" in that feature A11"" has been
repl aced by the follow ng feature:

All) "the mlking robot [has] two robot arm
constructions (8), each being provided with a
supporting elenent (11) and a carrier (13) for two
teat cups (16, 17)".

Wth respect to feature All, the followi ng has to be
not ed:

(i) This feature relates only to the first enbodi nent
(Figures 1 to 9).

(ii) Neither the clains nor the introductory portion of
the description (page 1, line 1 to page 3,
line 25) of the "AAF" refer to the expression

"robot arm constructi ons".

Thi s expression can only be found in the portion
of the description of the "AAF" which refers to

t he enbodi nent according to Figures 1 to 9. The
passage bridging pages 4 (fromline 29) and 5 (to
line 3) of the "AAF", which relates to Figure 1
refers for the first tine to "two robot arm
constructions" (page 4, lines 30 and 31) and
defines the rel ationship between the robot arm
construction, the supporting elenent and the
carrier. According to this passage, each robot arm
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construction 8 includes "a vertically arranged
pillar 9, to the upper end of which a

paral | el ogram construction 10 is attached, a
supporting el enent 11 being novable in height with
the aid of this parallel ogramconstruction 10" and
bei ng "pivotal about a vertical shaft 12", wherein
"by nmeans of the supporting elenment 11, a carrier
is arranged in such a manner extending in two

di rections, which are perpendicular to each other,
that it is novable in a horizontal plane".

Thus, this portion of the description of the
"AAF", in conjunction with Figure 1, refers to the
robot arm construction as being a structural

el enment constituted not only by a supporting

el enent and a carrier but also by a pillar and a
par al | el ogram construction and defines the

rel ati onshi ps between the constituting conponents

of the robot arm constructi on.

Therefore, feature All defines a robot arm
construction in a nore general way than the
description of the "AAF".

(1i1) The expression "supporting elenent” nmentioned in

feature All is not referred to in the introductory
portion of the description of the "AAF" but can be
found in dependent Clains 15 to 17 of the "AAF".

It has to be noted that C aim 17 cannot represent
a basis for the disclosure of a "supporting

el ement” associated with a carrier, because it

rel ates to the enbodi nent according to Figure 11,
which is not covered by Claim1 of either the main
request or the first auxiliary request.
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Clains 15 and 16 which refer indirectly, ie via
Clains 12 and 13, to Caim1, concern the
enbodi nent according to Figure 1

The conbination of the features specified in
Clains 12, 13 and 15 defines a structural elenent
constituted by a carrier novable in two directions
and pivotal froma rest position to a working
position by nmeans of a supporting el ement. Thus,
this conbi nation of features can be considered as
defining a robot armconstruction in a nore

general way than the description of the "AAF".

However, feature All defines the robot arm
construction in an even nore general way than
Clains 12, 13 and 15 of the "AAF".

Having regard to the above coments, feature All
represents a generalisation of specific features
di sclosed in the description of the "AAF", w thout
there being a basis for this generalisation in the
" AAF" .

Thus, the anendnents nade to arrive at the subject-
matter of both independent Clains 1 of the main and
first auxiliary requests contravene Article 123(2) EPC.

For these reasons, the main and the first auxiliary
requests of the appellant have to be rejected.
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3. The subject-matter of Caim1 of the second auxiliary
request
3.1 According to the text of Claim1l of this request, as

submtted by the appellant during the oral proceedings,
t he construction conprises "a mlking box (1) with a

m | ki ng robot (7) having either two robot arm
constructions (8) each being provided wth ... a
carrier (13) for two teat cups (16, 17), or four robot
arm constructions (8) each being provided with ... a
carrier for only one teat cup (34; 35; 36; 37), these
four teat cups (34; 35; 36; 37) being disposed in a
two-by-two relationship on both |ateral sides of the

m | king box (1), structions (8) [sic] with carriers (13)
for teat cups (16, 17, 34-37), which carriers (13) are
novabl e in a horizontal plane..." (enphasis added).

It is clear fromthe wording of this Claim1l that the
terms "structions (8) with carriers (13) for teat cups
(16, 17, 34-37)" are neaningl ess and represent an
obvious mstake. It is also obvious fromthe wordi ng of
this Claiml that this m stake derives fromthe

unconpl eted del etion of the terns of feature A11™€ in
Claim1l of the "PAG' (colum 7, line 56 to colum 8,
line 10) according to which the mlking robot (7) has
"at | east two robot armconstructions (8) with carriers
(13) for teat cups (16, 17, 34 -37)". On page 5
(colums 7 and 8) of the "PAG', which page was used to
draft the anended Claim1 of the second auxiliary
request, feature A117° pridges colums 7 and 8, wherein
the terns "at |east two robot armcon-" in colum 7
(last line) were deleted and a passage corresponding to
features All and A 11, which represent a nore specific
re-formul ation of the feature A11™S was inserted,

2155.D
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while the ternms "structions (8) wth carriers (13) for
teat cups (16, 17, 34-37)" (columm 8, lines 1 and 2)
wer e not del et ed.

Thus, it is not only obvious that there is a mstake in
the claimbut it is also imediately evident how the
m st ake has to be corrected, nanmely by conpletely

del eting feature A1174¢

, 1e by deleting the terns
"structions (8) with carriers (13) for teat cups (16,

17, 34-37)".

This correction is also consistent with the wording of
Claim1l of the main request as well as that of the
first auxiliary request in so far as in these clains
feature A117° has been conpletely del eted (see the
above sections V, 2.2 and 2.3) and replaced either by
features All and A'11 (main request) or by feature All
(first auxiliary request).

Since the present decision is based upon Caim1l of the
second auxiliary request of the appellant, the obvious
m stake is corrected according to Rule 89 EPC by

del eting the above nmentioned terns "structions (8) wth
carriers (13) for teat cups (16, 17, 34-37)".

The corrected text of Caim1 of the second auxiliary
request reads as foll ows:

"1. A construction for automatically mlking ani mal s,
such as cows, conprising a mlking box (1) with a
m | ki ng robot (7) having either two robot arm
constructions (8) each being provided with a
supporting elenent (11) and a carrier (13) for two
teat cups (16, 17), or four robot arm
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constructions (8) each being provided with a
supporting elenent and a carrier for only one teat
cup (34; 35; 36; 37), these four teat cups (34; 35;
36; 37) being disposed in a two-by-two

rel ati onship on both lateral sides of the m|lking
box (1), which carriers (13) are novable in a
hori zontal plane and in an up- and downward
direction, characterized in that the robot arm
constructions (8), carrying together all the teat
cups, are arranged on both |ateral sides of the

m | ki ng box, so that two teat cups for the left
teats of the animal are arranged on the
corresponding |ateral side and two teat cups for
the right teats of the animal are arranged on the
other |ateral side, the carriers (13) being

i ndi vidually novable froma non-working position
sidewards the mlking box (1) to a working

posi tion under an animal's udder and extending in
at least two different directions, in which each
carrier (13) is disposed in such a manner near a
side wall of the mlking box (1) that it is
novable in at |east two directions which,
preferably, are perpendicular to each other, each
carrier (13) is pivotal fromthe non-working
position to the working position and, in this
wor ki ng position, is novable in said horizontal
plane in two directions which are approxi mately
per pendi cul ar to each other on the supporting

el ement (11) which is pivotal about a

predom nantly vertical shaft (12), whilst by
pivoting it about this shaft (12) the carrier (13)
can be nmoved fromthe non-working position to the
wor ki ng position, and the supporting el enent (11)
i s di sposed capably of being noved in height in

2155.D
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said up- and downward direction for exanple by

nmeans of a parallelogramconstruction (10), at the

exterior side of and near a side wall of the
m | ki ng box (1)."

3.2 Claim 1l of the second auxiliary request is directed to

"a construction for automatically mlking aninmals, such

as cows" and specifies the foll ow ng features:

APAG)

Al PAG)

A11)

A 11)

A111P49)

A112PA9)

2155.D

t he construction conprises a m | king box

(1);

the mlking box is provided with a mlKking
robot (7);

either the mlking robot has two robot arm

constructions (8), each being provided with
a supporting elenent (11) and a carrier (13)
for two teat cups (16, 17),

or the mlKking robot has four robot arm
constructions (8), each being provided with
a supporting elenent and a carrier for only
one teat cup (34, 35, 36, 37), these four
teat cups (34, 35, 36, 37) being disposed in
a two-by-two relationship on both | ateral
sides of the mlking box (1);

the carriers (13) are novable in a
hori zontal pl ane;

the carriers (13) are novable in an up-and-

downward direction
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A121)

A113PA9)

A114PA9)

A115)

A116)
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t he robot arm constructions, carrying
together all the teat cups, are arranged on
both | ateral sides of the mlking box,

the robot arm constructions are arranged so
that two teat cups for the left teats of the
animal are arranged on the corresponding

| ateral side and two teat cups for the right
teats of the animal are arranged on the

ot her | ateral side;

the carriers are individually novable froma
non-wor ki ng position sidewards the m | Kking
box (1) to a working position under an

ani mal ' s udder;

the carriers extend in at | east two
different directions;

each carrier (13) is disposed in such a
manner near a side wall of the mlking box
(1) that it is novable in at |east two
directions which, preferably, are

per pendi cul ar to each ot her;

each carrier (13) is pivotal fromthe non-
wor ki ng position to the working position
and, in this working position, is novable in
said horizontal plane in two directions

whi ch are approxi mately perpendicular to
each other on the supporting elenent (11);
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Al17) t he supporting element (11) is pivotal about
a predom nantly vertical shaft (12), whilst
by pivoting it about this shaft (12) the
carrier (13) can be noved fromthe non-
wor ki ng position to the working position;

A118) t he supporting elenment (11) is disposed
capably of being noved in height in said up-
and-down direction, for exanple by means of
a parallelogramconstruction (10), at the
exterior side of and near a side wall of the
m | ki ng box (1).

Features All and A 11 define two alternatives, the
first alternative relating to the first enbodi nent
(Figures 1 to 9), the second alternative relating to
t he second enbodi nent (Figure 10).

Feature A113™€ defines a first novenent of each carrier,
whi ch novenent allows the positioning of the teat cups
under the animal's udder. This feature has to be read

in conjunction wth features Al116 and Al117, according

to which each carrier is novable in the horizontal

plane referred to in feature A111™° on the supporting

el ement, wherein this first novenent of each carrier is
arrived at by a pivotal novenment of the supporting

el ement 11 about a predom nantly vertical shaft 12.

Feature A111P° defines a second noverment of each
carrier, nanely a novenent in a horizontal plane with
respect to the mlking box. This feature has to be read
in conjunction with features Al116 and Al1l17 according to
whi ch each carrier is novable in said horizontal plane
in two directions which are approxi mately perpendi cul ar
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to each other on the supporting el enent when the
supporting elenent is in the working position. It can
be understood fromthe description of the patent (see
colum 4, line 56 to colum 5, line 39) that this
second nmovenent of the carrier results in precisely
positioning the teat cup under the relevant teat of the

ani mal .

In this respect, it has to be noted that according to
feature A116 the carrier is novable on the respective
supporting nmenber in the horizontal plane. This not
only inplies a novenent of the carrier relative to the
supporting el enent but also makes it clear that the
carrier is arranged on the supporting el enment.

Feature A112™€ defines a third novenent of the carriers,
nanmely a novenent in an up-and-down direction with
respect to the mlking box. This feature has to be read
in conjunction with feature A116, according to which
each carrier is novable on the supporting el enent 11
(ieit is arranged on it), and with feature Al117 which
makes it clear that this third novenent of each carrier
is arrived at by the fact that the supporting el enent
is novable in height in said up-and-down direction at
the exterior side and near the side wall of the m|king
box. It is understood that this novenent of the carrier
results in the connection of a teat cup with the

rel evant teat.

Having regard to the coments in the above sections
3.2.2 to 3.2.4, it has to be assunmed that each teat cup
noves fromits non-operative position sidewards the

m | king box into its operative position (ie the
position in which it is connected to the respective



3.2.6

2155.D

- 18 - T 0628/ 00

teat) by three steps. The first step is a rotation
caused by the pivotal novenment of the supporting

el ement 11 about the predom nantly vertical shaft 12
whi ch novenent brings the carrier in the working
position. The second step is a novenent the carrier
makes on the supporting elenent when it is in said
wor ki ng position and has two novenent conponents in two
di rections which are approxi mtely perpendicular to
each other. The third step is a vertical novenment (up-
and-down) caused by the novenent in height of the
supporting el enent.

Feature Al1147°€ has to be interpreted having regard to
t he passage in colum 3, lines 47 to 57 and in columm 6,
lines 33 to 35 of the description of the patent and to
Figures 1 and 10. According to the first passage which
refers to Figure 1, "that portion of the carrier 13
that is connected to the supporting el enent 11

extends ... transversely to the |ongitudinal direction
of the mlking box 1, whereas the other end of the
carrier 13 extends in a horizontal plane obliquely
rearwardly and inwardly". Thus, feature A114"° defines
t he shape of the carrier. In other words, according to
this feature each carrier has at |east two portions
extending each in a different direction.

The description of the patent states that "such a
construction of the carriers 13 allows an easy access
to the teats ... without the carriers 13 of the teat
cups interfering with each other" (colum 3, |ines 53
to 57). However, it is clear that this effect is
obt ai ned by feature A114™° in conmbination with all the
features in Claim1l which relate to the novenents of
the carriers.
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Articles 100(c) and 123(2) EPC with respect to the

second auxiliary request

Claim1l of the second auxiliary request differs from
Caim1l1l of the "PAG' in that:

(i) features All and A 11 have repl aced feature A11™C

(1i) features Al2 and Al21 have replaced the feature in
Claim1 of the "PAG' (hereinafter feature A12P°
according to which "the robot arm constructions,
carrying together all the teat cups, are arranged
on at least two sides of the mlKking box";

(iii)features Al115, A116, All7 and Al18 have been
added.

The amendnments nade to Claim1l of the "PAG' to arrive
at Cdaiml of the second auxiliary request consi st
either in the addition of features (item4.1.iii) or in
t he substitution of generic features by nore specific
ones (items 4.1.i and 4.1.ii). Therefore, these
anmendnents do not extend the protection conferred to

t he PAG and do not contravene Article 123(3) EPC

Claim 1l of the second auxiliary request essentially
differs fromCaim1l of the "AAF" (see the above

section 2.1) in that

(i) Features A™C A1™S A11 and A 11 have repl aced
features A1 and A11™F;

(ii) feature Al2 and Al21 have been added;
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(iii)features A111™C A112™C A115, A116, Al17 and A118
have been added,;

(iv) feature A113™C has repl aced feature AL13"",

In the following sections 4.3.1to0 4.3.6.1 the

adm ssibility of the amendnents nade to Claim1 of the
PAG to arrive at Caim1l of the second auxiliary
request (Article 123 EPC) wi Il be exam ned together
with the issue of whether the ground for opposition
mentioned in Article 100(c) EPC prejudices the

mai nt enance of the patent on the basis of this Caiml.

Wth respect to features A™C and A1™C (item4.2.i), it
has to be noted that these features clarify the
features A1™ and A11™"F of the "AAF'. A basis for this
clarification can be found in the portion of the
description of the "AAF" relating to the first
enbodinent is so far as it refers to "a mlking box
[which] is provided with a mlking robot ..." (see
page 4, lines 29 to 32).

Wth respect to feature All (itenms 4.1.i and 4.2.1)
which relates to the first enbodinment (Figures 1 to 9),
it has to be noted

(1) that the portion of the description of the "AAF"
which relates to the first enbodinent refers to a
m | ki ng robot conprising "two robot arm
constructions...", each of these robot arm
constructions being defined as a structural
el ement including "a vertically arranged pillar 9,
to the upper end of which a parallel ogram
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construction 10 is attached, a supporting el enent
11 being novable in height wwth the aid of this
par al | el ogram construction 10", wherein "by neans
of the supporting elenent 11, a carrier 13 is
arranged..." (see page 4, lines 19 to page 5,
line 3);

(ii) and that the combination of the features specified
in the dependent Clains 15 and 16, which refer to
Clains 12 and 13, inmplicitly define a structural
el ement including "a carrier ... disposed ... a
supporting element (11) which is pivotal about a
predom nantly vertical shaft (12)" (d aim 15),
wherein "the supporting elenment (11) is disposed
capably of being noved in height..." (C aim16).

Thus, Claim15 or even Clains 15 and 16 in conjunction
with Cainms 12 and 13 of the "AAF" represent a
general i sation of the above nmentioned specific features
in the description of the "AAF" (page 4, line 19 to
page 5, line 3) and, therefore, constitute a basis for
feature All.

Feature A" 11 (itenms 4.1.i and 4.2.i), which relates to
t he second enbodi nent, has a basis in that portion of

t he description of the "AAF" which refers to Figure 10
(page 9, lines 12 to 33), according to which each
carrier carries only one teat cup and there are four
carriers each for one teat cup, arranged - in a two-by-
two relationship - on both lateral sides of the m|lking
box, in so far as this portion contains the statenent
"As is also the case in Figure 1, the carriers may
agai n have been di sposed such that they are novable in
two directions and noreover are arranged pivotally near
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the exterior wall of the mlking box 1. A simlar
construction as shown in Figure 1 is then possible"”
(page 9, lines 29 to 33; enphasis added).

In this respect, the respondent argued that there is no
di sclosure in the "AAF" for the alternative according
to feature A 11, in so far as the reference to Figure 1
in the portion of the description of the "AAF" (page 9,
lines 12 to 33) which relates to the second enbodi nment
does not represent an unanbi guously disclosure of a
construction for mlking ani mals having four robot arm
constructions as defined by feature A 11 in conbination
with the remaining features of Claim1l.

The board cannot accept this argunment of the respondent
because the statenment on page 9 of the "AAF" (lines 29
to 33) inplies in a clear and unequi vocal way that each
of the four carriers showmn in Figure 10 can be
connected to a carrier construction as shown in

Fi gure 1.

Features Al2 and A121 (itenms 4.1.ii and 4.2.ii) which
define the positional relationship of the robot arm
constructions with respect to the mlking box and the
rel ati onship of the teat cups to the teats of the

ani mal s can unequi vocally be derived fromthe draw ngs

of the "AAF", in particular fromFigure 1 in
conmbi nation with the sentence on page 4, lines 29 to 32:
"... two robot armconstructions ... arranged on either

side of the mlking box" of the description of the
"AAF" and from Figure 10 in conbination with the
passage on page 9, lines 29 to 33: "Asimlar
construction as shown in Figure 1 is then possible".
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Wth respect to the expression "lateral sides"” in
feature Al2, the respondent essentially argued as
fol | ows:

- Thi s expression does not unanbi guously define
whi ch sides of the mlking box are neant. Thus,
feature Al2 can for instance enconpass a m |l king
box having a rectangular basis in which both
entrance and exit doors are arranged on a | ong
side of the rectangle and the robot arm
constructions are arranged, respectively, on both
short sides of the rectangle, which short sides
can be considered as being the "l ateral sides" of
the m | king box. Therefore, this feature goes
beyond the content of the "AAF" (page 4, lines 19
to 24) in which it is clearly stated that the
m | king box is forned by a frane 2, which
constitutes the two sides of the mlking box, an
entrance (rear) door and an exit (front) door.

The board cannot accept this argunent of the respondent
for the foll ow ng reasons:

- The expression "arranged on at | east two sides of
the m | king box" can be found in Caim1l of the
"PAG' (feature A12™9 . It is clear fromthe
description and the drawi ngs of the patent (see
colum 3, lines 9 to 14; Figure 1 as well as
Figure 10) that there is a relationship between
the sides of the m | king box which are constituted
by the frame 2 and the animal present in the
m | ki ng box. The term "l ateral sides" has to be
related to the norphology of the animal in so far
as the animal is arranged in the mlking box so as
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to have its head on the front side of the mlKking
box, its hind legs on the rear side of the mlKking
box and its flanks on the lateral sides. This

rel ati onship of the lateral sides of the mlking
box to the norphol ogy of the animl can also be
understood fromfeature Al21 in so far as this
feature refers to the right and to the left teats
of the ani nal

Wth respect to itens 4.1.iii and 4.2.iii, it has to be
noted that features A111P"° and A112™€ represent
general i sations of features A115 and Al116 and t hat
these features as well as features Al1l7 and Al118 have a
basis in dependent Clainms 12, 13, 15 and 16 of the

" AAF" .

Feature A113™° (item4.2.iv) differs fromfeature
A113*" in that

(i) that the carrier is individually novable,

(ii1) that the non-working position is sidewards the
m | ki ng box;

(iii)and that the working position is under the
ani mal ' s udder.

These anmendnents only represents clarifications of
feature A113™F which can unanbi guously be derived from
t he drawi ngs (see particularly Figures 1 and 10).

Wth respect to the expression "sidewards the m | king
box", the respondent argued that this expression in not
mentioned in the "AAF' and that, due to this
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expression, Caiml may al so enconpass a carrier which
in the non-working position is not conpletely outside
the mlking box, while the description (page 7, lines 9
to 11) and the drawings (Figure 3) of the "AAF" relate
to carriers which are |located conpletely outside the

m | ki ng box.

The board cannot accept this argunent of the respondent
for the foll ow ng reasons:

(i) Feature A113™° has to be read in conjunction wth
feature A116 , All7 and Al118 which make it clear
t hat the novenent of the carrier fromthe non-
wor ki ng position to the working position is
obt ai ned thanks to the pivotal novenent of the
supporting element 11 and that the supporting
el enent is disposed "at the exterior side of and
near a side wall of the mlking box". Thus, the
term "sidewards" can al so be derived from
Clains 13, 15 and 16 of the "AAF".

(1i) Moreover, the introductory part of the description
of the "AAF" refers to a carrier for one or nore
teat cups which is "capable of being noved from
both a rest position, preferably outside the
m | ki ng box, to a working position ..." (see
page 2, lines 20 to 26; enphasis added). Thus, it
can be understood fromthe "AAF" that the carriers
in their non-working position can assunme a

position in which they are not conpletely outside.

Dependent Clainms 2 to 17 correspond to Clainms 4 to 6, 9
and 14 to 25 of the "PAG'.
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The amendnents of the description constitute its
adaptation to the anmended cl ainms and nmake it clear that
t he enbodi nent according to Figure 11 does not relate

to the invention.

The respondent asserted that the ground for opposition
mentioned in Article 100(c) EPC prejudiced the

mai nt enance of the patent in so far as the paragraph in
colum 1 of the "PAG' (fromline 9 to line 22) refers
to an all eged di sadvantage of the prior art disclosed
in the docunent EP-A-532 066 (Dl1) which di sadvant age
cannot be directly and unanbi guously derived fromthe

" AAF" .

In this respect the respondent argued as foll ows:

(i) The alleged disadvantage is described in the "PAG
as being due to the fact that in the device
according to docunment D1 the teat cups are noved
t hrough the hind | egs of the animal causing the

animal to be in a rather unnatural position.

(ii) The application of the teat cups through the hind
| egs of the aninmal cannot be a di sadvantage of the
device according to D1 with respect to the
i nvention disclosed in the "AAF" because in the
enbodi ment according to Figure 10 of the "AAF" as
well as of the "PAG' the teat cups are al so
applied through the hind | egs of the ani nal
Therefore, the nention of this disadvantage in the
i ntroductory portion of description of the patent
is inconsistent with the description of the
enbodi ment according to Figure 10 and constitutes
added subject-matter
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The board cannot accept this argunent for the follow ng

reasons:

(i)

(i)

Docunent D1 relates to a device for applying a
cluster of teat cups in which each teat cup is
associated with a bearing armand in which al

four bearing arns are noved through the hind | egs
of the animal (see colum 1, lines 1 to 11).
Docunment D1 al so indicates the aimof [imting the
overall width of the device in order to facilitate
the insertion of the teat cups through the hind

| egs of the animal (see colum 2, lines 5 to 8).
Thus, the above nentioned di sadvantage can be
easily derived fromdocunent D1 taken al one.

In the enbodi ment according to Figure 10 of the
"AAF" and of the "PAG', only two teat cups are
inserted between the hind | egs of the animal,
while the remaining teat cups are inserted from
the sides. Therefore, there is no inconsistency
bet ween t he above nentioned di sadvantage and the
enbodi ment according to Figure 10 in so far as in
this enbodi mrent there are two teat cups which are
not inserted between the hind | egs of the aninal.

Havi ng regard to the above comments, the ground for

opposition nentioned in Article 100(c) EPC does not

prejudi ce the maintenance of the patent on the basis of

Claim 1 of the second auxiliary request and the

subj ect-matter of this claimdoes not contravene the

requirenents of Article 123 EPC



2155.D

- 28 - T 0628/ 00

Novel ty (second auxiliary request)

The subject-matter of Caim1 of the second auxiliary

request is novel. Novelty was not objected to by the

respondent.

| nventive step (second auxiliary request)

The respondent consi dered docunent EP-A-306 579 (D4) as
reflecting the closest prior art and essentially argued

as foll ows:

(i)

Docunment D4 di scl oses a construction for
automatically mlking animals conprising a m|Kking
box 10, wth a mlking robot having two | ateral
robot arm constructions 20 and two | ower robot arm
constructions 40. Each | ateral robot arm
construction 20 is constituted by three
articulated links ("tiges") 22, 23 and 24, wherein
the link 24 represents a supporting el enent and
the further links 22 and 23 constitute a carrier
for only one teat cup. The teat cups carried by

t he robot arm constructions 20 are di sposed on
both lateral sides of the m|king box 10, while
the remaining two teat cups carried by the robot
arm constructions 40 are disposed in a pit 60
underneath the m | king box. The lateral robot arm
constructions 20 carry the teat cups for the front
teats of the animal, while the | ower robot arm
constructions 40 carry the teat cups for the rear
teats of the animal. The articulated |inks 22, 23
and 24 are connected to ranms ("vérins") 26, 27 and
28 so that the link 22 constituting the supporting
el enent can rotate by nmeans of the ram 28 about a
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vertical axis 33, while the link 23 can rotate by
means of the ram 27 relative to the supporting

el enent 24 and the link 22 can rotate by neans of
the ram 26 relative to the link 23. Due to this
three rotation novenents each carrier has three
degrees of freedom so that it can be assuned that
at least the two carriers associated with the
robot arm constructions 20 can nove as defined by
features A1117°¢ A112™¢ A113™¢ A115, A116 and
All7.

(1i) The subject-matter of Claim1l, when defining the
second alternative (feature A 11), differs from
t he construction disclosed in docunent D1
essentially in that

(a) all the carriers (ie the four carriers) are
arranged on both lateral sides of the
m | ki ng box (feature Al12) and

(b) t he supporting elenent is disposed capably
of being noved in height in the up-and-down
direction (feature A118).

(ii11)The distinguishing feature (a) results in the
avoi dance of the presence of a pit underneath the
m | ki ng box so that the costs of the construction
are reduced, while the distinguishing feature (b)
represents a nere constructive detail. It would be
obvious for a skilled person starting fromthe
construction according to docunment D4 to arrive at
the subject-matter of Claiml.

2155.D
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6.2 The board cannot accept these argunents of the
appel lant for the follow ng reasons:

(i) In the construction according to docunment D4 (see
colum 8, line 9 to colum 9, line 25; Figures 4
to 6) there are two lateral robot arm
constructions 20 arranged on the lateral sides of
the m | king box, each construction being
constituted by three |inks 22, 23 and 24 and
carrying one teat cup. The first link 24 of each
| ateral robot arm construction 20 rotates about
the axis 33 in order to bring the teat cup from
its non-operative position outside the mlKking box
into a position inside the m|lking box (see
colum 9, lines 16 and 17). The second |ink 23
rotates about the axis 32 relative to the first
link 24 and the third Iink 22 rotates about the
axis 31 relative to the second Iink. The rotations
about the axes 31 and 32 allow the adjustnents of
the length of the unity consisting of the two
links 22 and 23 and of the height of the teat cup
carried by the link 22 (see particularly colum 9,
lines 21 to 23).

Thus, according to docunent D4, a teat cup can be
brought into the desired position by nmeans of
three rotating novenents (around the three axes
31, 32 and 33).

According to the wording of daim1l (in the
alternative according to feature A 11) the teat
cup carried by a carrier 13 can be brought into
the desired position by nmeans of a first rotating
novenent of the supporting elenment 11 about the

2155.D
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shaft 12, a second novenent of the carrier in the
hori zontal plane defined by the supporting el enent
11 in its working position and a third verti cal
novenent of the supporting elenment (see the above
sections 3.2.2 to 3.2.5).

Therefore, the subject-matter of daim1l differs
fromthe construction according to docunent D4 not
only in that the supporting elenent is di sposed
capably of being noved in height in the up-and
down direction but also in that each carrier is
novabl e on the supporting elenent 11 in a

hori zontal plane in two directions which are
approxi mat el y perpendi cular to each other, the
hori zontal plane being defined by the supporting
el ement 11 when it is in the working position.

In other words, the features which distinguish the
robot arm constructions defined in Claim1 from

t he robot arm constructions 20 of docunent D4 do
not relate only to constructional details but also
represent a conpletely different concept of
nmovenent, according to which each teat cup noves
fromits non-operative position to its operative
position (ie to the position in which it is
connected to the relevant teat) by nmeans of three
subsequent steps (see section 3.2.5 above).

Therefore, if the skilled person were to try to
nodi fy the structure of the robot arm
constructions 20, he would have to conpletely
redesign themin order to arrive at a robot arm

construction as defined in Caiml.
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I n docunent D4 (see colum 5, lines 3 and 4;
colum 11, lines 9 to 11) it is indicated that the
robot arm constructions may be arranged in
different way as shown in the draw ngs. However
docunent D4 (see colum 5, lines 5 to 21;

colum 11, lines 11 to 15) suggests that all four
robot arm constructions are arranged in a pit
underneath the floor of the m|king box.

Therefore, the skilled person finds in docunent D4
a suggestion leading himrather in a different
direction.

(ii1)The feature relating to the arrangenent of four

robot arm constructions in a two-by-two

rel ati onship on both [ ateral sides of the m|lking
box (ie features A 11 and Al2) and the features
defining the specific noving node of the carriers
(ie features A111™C A112™C A113™C A115, Al16
and A117) in conbination with feature A114"° which
defines the shape of the carriers interact with
each other to provide a rather conpact
construction in which the carriers have an easy
access to the teats of the animal w thout
interfering wwth each other (see also section
3.2.6 above).

It is clear fromdocunment D4 that the four robot
arm constructions are i ndependent from each ot her
and have to nove without interfering with each

ot her (see colum 3, lines 48 to 53). However, it
can be clearly derived fromFigures 1, 6 and 7

t hat each of the robot arm constructions because
of its structure (due to the presence of the |inks
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22/ 23 or 42/43) needs a big space for its

movenment s.

Therefore, if the skilled person were to nodify

t he construction of docunent D4 so as to arrange
four robot arm constructions on the |ateral sides
of the mlKking box, he would arrive at a
construction which needs even nore space. This
woul d al so di scourage the skilled person to do so.

6.3 Having regard to the above comments, it would not be
obvious for a skilled person starting fromthe prior
art known from docunent D4 to arrive at the subject-
matter of Claim1l of the second auxiliary request.

Thus, the ground for opposition nentioned in

Article 100(a) EPC does not prejudice the maintenance
of a patent on the basis of this claimsince the

subj ect-matter of this claiminvolves the inventive
step required by Article 56 EPC.

6. 4 The patent can therefore be maintained on the basis of
t he second auxiliary request of the appellant.
Therefore, there is no need to consider the third
auxiliary request of the appellant.

2155.D
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent in the follow ng version

Cl ai ns: No. 1 as submitted during the oral
proceedi ng on 22 May 2003 and corrected
as in the above section 3.1.2 of the
"Reasons for the Decision”

No. 2 to 17 as submtted during the oral
proceedi ngs on 22 May 2003 and provided
with the indication "second aux.

request”;

Descri pti on: colums 1 and 2 as submitted during the
oral proceedings on 22 May 2003 and
provided with the indication "second

aux. request";

colums 3 to 7 as granted,;

Dr awi ngs: Figures 1 to 14 as granted.
The Regi strar: The Chai r man:
G Magouliotis C. Andries
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