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Summary of Facts and Subm ssi ons

2110.D

The appeal is directed against the interlocutory

deci sion of the OQpposition Division that, taking into
account the anmendnents made by the patent proprietor
during the opposition procedure, the European patent
No. O 597 081 and the invention to which it relates
satisfy the requirenments of the EPC

Two oppositions had been filed, both nam ng the ground
of lack of inventive step and relying upon inter alia
the followng prior art:

D1 EP- A-0 461 424

D4 US-A-4 620 141.

The deci sion of the Opposition Division was posted on
19 May 2000. Notice of appeal together with

aut hori sation of paynment of the appeal fee was filed by
opponent | on 15 June 2000. The grounds for appeal were
received on 5 Septenber 2000. Opponent Il filed an
appeal which was withdrawmm with a letter dated 11 July
2002.

During the oral proceedings held on 16 July 2002 the
appel  ant requested that the contested decision be set
aside and that the patent be revoked in its entirety.
Qpponent 11 did not attend the oral proceedi ngs but had
filed the sane request with a letter dated 28 July
2000. The respondent requested that the appeal be

di sm ssed, by way of auxiliary request with the proviso
that the patent be maintained in further amended form
according to three auxiliary requests filed on 17 June
2002.
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Claim 1 according to the respondent’'s nmain request
reads as foll ows:

"A sensor (17) nounted upon the interior surface of a
vehi cle windshield for detecting the presence of

noi sture on the exterior surface of the w ndshield,
conprising a block (18) having a base surface (21)
facing the interior surface (31) of the wi ndshield, a
first light pipe (23) in said block (18) for
transmtting incident light froman associated |ight
source (25) to the windshield, a second |light pipe (27)
in said block (18) for receiving and transmtting
reflected light fromthe windshield to an associ at ed
phot o-detector (29), the base surface bei ng adhesively
bonded to said wi ndshield, said first and second |ight
pi pes (23, 27) having distal ends (24, 28) facing said
interior surface (31), a light transmtting

interlayer (33) disposed between the base surface (21)
and the windshield interior surface (31) and havi ng
adhesi ve surfaces (34, 35) facing both said base
surface (21) and said windshield interior surface (31),
the interlayer (33) adhesively securing the block (18)
to the wi ndshield and engagi ng said di stal

ends (24, 28) for optically coupling said first and
second |ight pipes (23, 27) to said interior

surface (31), and characterised in that at |east one of
said first and second |ight pipes includes a distal

end (36, 37) projecting above the base surface of the
bl ock such that said distal end presses into the
interlayer (33)."

Dependent Clainms 2 to 10 according to the main request
relate to further features of the sensor according to
Claim1.
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The appel lant's subm ssions in respect of the
respondent’'s mai n request can be summari sed as foll ows:

The closest prior art is the subject-matter docunented
by D4 when seen in the |ight of the general know edge
of the skilled person at the priority date of the
contested patent. D4 teaches that the sensor bl ock be
adhesively attached to the w ndscreen inner surface. At
the priority date it was standard practice to attach
such a sensor block using an el astic, adhesive
interlayer in order to accommodate a difference in
curvature between the sensor block face and the

wi ndscreen. The subject-matter of Claim1l therefore
differs fromthe closest prior art by the
characterising feature. The corresponding problemis to
avoid formati on of bubbles in the area of the
interlayer through which |ight passes between the

w ndscreen and the light pipe and its realisation was
obvious for the skilled person. Dl teaches that it is
desirable to avoid bubbles in this area and that this
can be achi eved by providing a convex surface on the
end of the |ight pipe. Athough D1 al so suggests
separating the functions of nechanical fastening and
optical coupling, this does not teach away fromthe
solution according to the respondent's cl ai m because

t he problens involved in providing a reliable optical
coupling are the sane, irrespective of the nechanica
fastening. The skilled person is presented by D1 with
two possible solutions, to provide a convex area either
on the light pipe or on the interlayer. He would choose
the former in order to be able to use a standard
material for the interlayer.

The respondent countered essentially as foll ows:
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It is accepted that the skilled person at the priority
date woul d attach the sensor block by neans of an

el astic interlayer and the appellant's assessnent of
the problemis correct. However, Dl does not suggest
the clainmed solution to the skilled person. The problem
which D1 ains to solve is one caused by shearing of the
interlayer and | oss of adherence at high humdity

| evel s. The solution is to separate the functions of
mechani cal fastening and optical coupling and so
teaches away fromthe clainmed solution. DL nerely
states that it is desirable to avoid bubbl es between an
optical prismand a foil having an adhesive coating
only on the side directed towards the prism There is
no connection between this statenment and a subsequent
passage relating to alternative enbodi nents havi ng
convex surfaces which, noreover, differ fromthe
arrangement of Claim1l in suit.

Reasons for the decision

1

The appeal is adm ssible.

Mai n request

2110.D

The Board agrees with the parties that the closest
prior art is correctly represented by the preanble of
Claim1l1. This corresponds to the teaching of D4,
according to which the sensor block is adhesively
attached to the interior surface of the w ndscreen,
when read in the |ight of the know edge of the skilled
person at the priority date of the patent in suit that
this attachment is best performed using an el astic
interl ayer.
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The subject-matter of Claiml therefore differs from
the closest prior art by the characterising feature.
The Board al so agrees with the parties both that the
problemto be solved relates to the formati on of
bubbles in the area of light transm ssion between the
[ight pipe and the windscreen and that the realisation
of the problemby the skilled person would be obvi ous.
The matter at issue therefore is only whether the
teaching of DI to the skilled person renders the

cl ai med sol uti on obvi ous.

Dl takes as its starting point prior art generally
corresponding to the preanble of Claim1l in suit, i.e.
a sensor bl ock having an adhesive interlayer between it
and the w ndscreen, which serves both to nechanically
fasten the sensor block and to optically couple the
light pipes to the windscreen. The probl ens addressed
by D1 relate to shearing of the interlayer, which can

| ead to both optical distortion and nechanical failure
(Colum 1, Lines 14 to 17 and 20 to 23), and inpairnent
of the adhesive properties due to high humdity,

possi bly | eading to detachnment of the sensor fromthe
wi ndscreen (Colum 1, Lines 17 to 20). It is stated in
D1 that the solution to these problens avoi ds bubbl es
in the optical path, which nmay be sufficient incentive
for the skilled person faced with the probl em of
avoi di ng bubbl es to consider the teaching of DL.
However, the solution proposed by D1 is to discard the
adhesive interlayer and to separate the functions of
nmechani cal fastening and optical coupling. The optical
coupling is achieved either by using elastic prisns at
the ends of the light pipes, which directly contact the
W ndscreen, or by using rigid prisns together with an
elastic layer in the area of the ends of the |ight

pi pes. The sensor block may be attached to the
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W ndscreen by neans of separate fastening neans such as
screws. The skilled person faced with a probl em of
bubbl e formati on when using an adhesive interlayer, in
the Iight of the teaching of D1 that discarding the
interlayer would al so sol ve additional problens
associated with that interlayer, would sinply follow
that teaching. It would be illogical for the skilled
person to |l ook nore deeply into DL to attenpt to find a
solution to one problemresulting fromthe use of the
adhesive interlayer whilst ignoring the other problens
associated with it, particularly as the solution in D1
no | onger enpl oys such an interl ayer.

If the skilled person were nevertheless to | ook beyond
t he basic teaching of Dl in search of clues regarding

t he avoi dance of bubbl es when using the adhesive
interlayer, the nost relevant information would be that
contained in Colum 3, Lines 9 to 32, upon which the
appel lant's argunents are based. Various enbodi nents
are proposed by D1 in this section of the description.
The first enbodi ment enploys rigid optical prisns 21

| ocated at the distal ends of the |light pipes, each of
which is optically coupled with the wi ndscreen by neans
of elastic foil pieces having an adhesive on the side
facing the prismin order to attach the foil to it. The
second enbodi nent di spenses with the foil and uses

el astic prisns which directly contact the w ndscreen
and which are of a material which itself adheres well
to glass. It is explicitly stated in the sentence
bridging Columns 1, 2 that the bubble-free adhesive
connection of the prism the inportance of which is
stressed in Colum 3, Lines 18 to 21, is achievable
according to each of these first two enbodi nents. There
is therefore no indication that the skilled person
woul d be encouraged to | ook further than these first
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two enbodi nents for a solution to the problem sol ved by
Claim1 in suit.

Were the skilled person nevertheless to consider the
subsequent teaching that the first two enbodi nents can
be nodified by including a raised formati on on the
surface facing the wi ndscreen, he still would not
arrive at the subject-matter of Cdaiml in suit. This
further teaching nodifies the first two enbodi nents to
produce a third enbodinment in which the rigid prismis
associated with a foil having a convex, non-adhesive
surface in contact wwth the windscreen and a fourth
enbodi nent in which the elastic prismhas a convex
surface directly in contact with the w ndscreen. An
enbodi ment corresponding to the subject-matter of
Caimlinsuit, i.earigid prismwth a convex
surface projecting into an adhesive interlayer, is not
di scl osed. Even a desire on the part of the skilled
person to use standard material for the foil and

t hereby avoid having the convexity thereon, would | eave
avai l abl e the alternative enbodi nent using the elastic
prism

On the basis of the foregoing considerations the Board
conmes to the conclusion that the skilled person woul d
not be encouraged by Dl to arrive at the subject-matter
of Caimlin suit which therefore is considered to

i nvolve an inventive step (Article 56 EPC). Since
Clains 2 to 10 contain all features of Caim1l this
concl usion applies equally to those clains. Under these
ci rcunst ances consideration of the auxiliary requests

i S unnecessary.
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For these reasons it is decided:

The appeal is dism ssed.

The Regi strar: The Chai r man:

S. Fabi ani F. Gunbel
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