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Summary of Facts and Subm ssi ons
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The appeal is fromthe decision of the Opposition
Di vision posted on 3 April 2000 to reject the
opposi ti on agai nst European patent No. 0 426 197
granted in respect of European patent application
No. 90 121 057.5.

G anted claim1 reads as foll ows:

"1. A sanitary napkin conprising: (a) an absorbent

el ement (10) having |ongitudinally extending sides,
transverse ends, a body-facing side (20) and an
undergarnent-facing side (60); and (b) resilient w ck
means (30, 35) disposed on said body-facing side (20);
said w ck nmeans havi ng absorbent material for absorbing
body fluid and thereafter drawi ng said body fluid into
sai d absorbent elenment (10); said wi ck nmeans (30, 35)
bei ng attached to said body-facing side (20) at at

| east two spaced apart anchoring |ocations interior of
the transverse ends, said wick (39, 35) being arched
and bi ased away from sai d body-facing side (20) to
provi de a body-contacting portion at a position

i nternedi ate of said anchoring | ocations, and said
absorbent el enent having a greater capillary pressure
than said wick (30, 35) so as to draw body fluid

t herefrom"
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The Opposition Division held that the subject-matter of
claim 1l was novel and involved an inventive step having
regard to the disclosures of docunents on file, in
particul ar

D1: EP-A-0 335 252;

D2: GB-A-2 135 892;

D6: EP-A-0 158 914.

The appel |l ant (opponent) | odged an appeal, received at
t he EPO on 30 May 2000, against this decision. The
appeal fee was paid simultaneously with the filing of
t he appeal. The statenent setting out the grounds of
appeal was received at the EPO on 8 August 2000.

Oral proceedi ngs took place on 23 January 2003.

The appel | ant requested that the decision under appeal
be set aside and that the patent be revoked.

The respondent (patentee) requested that the appeal be
di sm ssed and that the patent be nmintained as granted.

In support of its requests the appellant relied
essentially on the foll ow ng subm ssions:

Having regard in particular to the enbodi nent shown in
Figures 21 and 22, D1 disclosed a sanitary napkin
having a deformation el ement 20 di sposed on the body-
facing side of an absorbent core. The el enent 20, which
was hel d between the top sheet and the underlying
absorbent core, functioned as a wi ck nmeans because it
absorbed fluid by wicking. Since the top sheet was
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tightly attached around the core, the elenment 20 was

t hereby pushed into the absorbent core and thus becane
attached and anchored at its four contacting outer
edges. The el ement 20 consisted of wood pulp fibers
conpressed into a sem -rigid paper-board-1|ike sheet and
conprised a | ongitudinal flexure hinge which caused the
el ement 20 to assune an inverted "V' shaped cross-
section. Thus, the elenent 20 was resilient and arched,
and al so biased away fromthe absorbent core by neans
of the flexure hinge. Finally, it was clear for a
skilled person that the absorbent core had a greater
capillary pressure than the el ement 20, otherw se the
latter would act to forma barrier against any |iquids
reachi ng the absorbent core and this was technically
absurd and not in accordance with D1. Therefore, the
subj ect-matter of claim1 was not novel over the

di scl osure of D1.

It also | acked novelty in the light of the disclosure
of D2. This docunent disclosed a sanitary napkin having
a top absorbent layer L1 acting as a w ck neans,
attached to underlying absorbent |ayers L2a and L2b by
means of fused fluid barrier lines. The top absorbent

| ayer was resilient because the material fromwhich it
was nmade defornmed under the effect of pressure and then
returned to its original configuration when the
pressure was renoved. Said top |ayer was arched and

bi ased away fromthe absorbent el enment consisting of
absorbent |ayers L2a, L2b and 12, by the maintai ned

fol ded configuration of the napkin and also as a result
of the presence of absorbent portion 12 beneath the top
| ayer. Since fluid was drawn fromtop layer L1 into the
absorbent elenent 12, it was clear that the absorbent

el ement L2a, L2b and 12 had a greater capillary
pressure than the top l|ayer L1.
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In any case, the clained subject-matter did not involve
an inventive step. In order to solve the problem of
avoi di ng undesired di spl acenents of the deformation

el ement 20 in the sanitary napkin of D1, thereby
obt ai ni ng mai nt ai ned body contact in use by transfer of
forces fromthe sides of the napkin to the w ck neans,
the skilled person would only think of attaching the
deformation el ement 20 to the absorbent core.
Furthernore, the use of a wi cking |ayer where the
under | yi ng absorbent had a hi gher capillary pressure
was well known in the art as evidenced by D2 or D6. As
it related to an entirely different problemto that of
attachnent, the latter feature should be considered
separately therefrom

The respondent argued essentially as foll ows:

As regards the deformation el ement 20 of the napkin

di scl osed by D1, since no w cking characteristics in

t he sense of absorbing and readily transferring fluids
to the absorbent el enent were disclosed, it was not

equi valent to the wick neans defined in claim1 of the
patent in suit. Furthernore, the arched configuration
of the deformation el ement 20 was achieved in D1 by the
provision of a longitudinal fold and not, as in the
patent in suit, by virtue of the resiliency of the w ck
means in conbination with its attachnment at at | east
two spaced apart anchoring locations. In this respect,
it was to be noted that the deformation el enment 20

of D1 was flexure-resistant, but this did not inply
that it was resilient. Moreover, |ateral conpressive
forces applied to the side edges of the deformation

el ement 20 would force the deformation element 20 to
fold up along the longitudinal fold, and the edges of
the el ement 20 woul d slide and nove towards each ot her
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In contrast thereto, the application of lateral forces
to the wick of the sanitary napkin in accordance with
the patent in suit would lead to a deformation of the
conplete sanitary napkin due to its attachnment to the
absorbent elenent. Finally, there was no disclosure

in D1 of the absorbent core having a greater capillary
pressure than the deformation elenment 20, since fluid
transfer fromthe deformation elenment to the underlying
absorbent core clearly took place by gravity.

As regards D2, the appellant's subm ssion that the

| ayers L2a, L2b and 12 together constituted an
absorbent el enent and the layer L1 a w cking neans, was
an ex-post facto conclusion, since the layers L2a, L2b
and L1 forned part of a sanme absorbent |ayer which was
folded to provide a plurality of layers. The top

| ayer L1 was resting onto and was not biased away from
t he absorbent | ayer 12. The fact that the fibres
constituting the top layer L1 were resilient did not
inply that the top layer itself was a resilient neans.
Mor eover, there was no difference in capillary pressure
between the top layer L1 and the underlying | ayers L2a
and L2b because they were nmade of the sane material.

Wth respect to the question of inventive step, the
probl em underlying the invention in accordance with
claiml of the patent in suit was to maintain body
contact to assure fluid uptake and thus reduce the
possibility of failure. The features relating to the
attachnment of the wick neans and to the difference in
capillary pressure between the w ck neans and the
absorbent el enent were, together, contributing to the
solution of this problemand thus could not be

consi dered separately. The teaching of Dl taught away
fromattaching the deformation el enment 20 to the
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absorbent core because it required the deformation
el ement 20 to remain unattached so that it could freely
fold up under the effect of |ateral conpressive forces.

Finally, there was neither a reason for a skilled
person to take into consideration a problemrelated to
the difference in the capillary pressure between the
deformation el enment 20 and the absorbent core of D1,
nor a suggestion in the prior art to relate said
difference in the capillary pressure to the particul ar
formof the wick neans as defined in claim1l of the
patent in suit.

Reasons for the Decision

1

2.1

0613.D

The appeal is adm ssible.

Novel ty

Docunent D1 di scloses (see Figures 21 and 22) a
sanitary napkin conprising: an absorbent el ement (40)
havi ng | ongi tudi nal ly extendi ng sides, transverse ends,
a body-facing side and an undergarnent-facing side; and
a deformation elenment (20; see colum 30, lines 19

to 25) disposed on said body-facing side.

The deformation el enent (20) consists of a sem-rigid
paper - board-1i ke sheet which possesses a certain

fl exure-resi stance (see colum 30, lines 14 to 25).
Since the neans is sem-rigid and flexure resistant it
is able to deformunder the effect of a force and
recovers to its original shape when the force is no

| onger applied. It is therefore resilient. Furthernore,
deformation el ement (20) conprises wood pulp fibers
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whi ch have been suitably bonded so as to be nvisture
stable (see colum 30, lines 14 to 17) and is able to
acquire nenses (see colum 30, line 56). Wien a sheet
of wood pulp fibers acquires |liquids, these pass

t hrough the capillaries within the sheet, whereby

wi cki ng takes place. Therefore, the deformation

el ement (20) is a wi ck neans which has absor bent

mat eri al for absorbing body fluid and thereafter
drawi ng said body fluid into the absorbent

el enment (40).

Since it has a "V' shaped cross-section, the
deformation el enment (20) is arched (see colum 30,
lines 33). Moreover, since it conprises a |ongitudinal
fl exure hinge consisting eg of a |longitudinal fold
"which tends to pitch the deformati on el ement (20)
upwardly along the fold" (see colum 30, lines 25

to 34), the deformation elenent (20) is biased away
fromthe body-facing side of the absorbent elenment to
provi de a body-contacting portion at a position
intermedi ate of the |ocations where it contacts the
absor bent el enent.

However, docunent Dl does not disclose that the w ck
nmeans is attached to the body-facing side of the
absorbent elenent at at |east two spaced-apart
anchoring locations interior of the transverse ends,
and that said absorbent elenent has a greater capillary
pressure than said wick so as to draw body fluid

t her ef rom

The Board accepts, as submtted by the appellant, that
the deformation el enent (20) is pushed into the
absorbent core (40) by the top sheet. However, D1 does
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not disclose that the deformation elenent is attached
to the absorbent core, this definition inplying that
the deformation el enment is secured, fastened or joined
to the absorbent core such that no relative novenent is
possi bl e there between at the anchoring | ocations.

In this respect the Board observes that the text of the
patent in suit on page 5 lines 39 to 43, according to
whi ch "wi cks could be affixed or prefornmed in an arch
shape and nerely rested on the core as opposed to being
attached to the core" is inconsistent wth the clai ned
subject-matter which is limted to wicks attached to
the core. Enbodinments in which wicks nerely rest on the
core clearly do not fall within the scope of the clains
and in so far the claimed subject-matter takes
precedence over the description of the patent in suit.

Furthernore, D1 is silent about the rel ative degree of
capillary pressure between the deformation el enent 20
and the absorbent core 40. In the Board' s view, fluid
transfer between the deformation el enment and the
absorbent core may wel |l take place by neans of the
mechani sm depi cted by the Qpposition Division inits
deci sion (page 5, end of first paragraph), ie by
gravity when the deformation el enent is saturated.

The appel lant argued that it was clear for a skilled
person that the absorbent core had a greater capillary
pressure than the deformation el enment, otherw se the
latter would act to forma barrier against any |iquids
reachi ng the absorbent core. However the appellant, who
has the burden of proof, has not submtted any evidence
that this difference in capillary pressure was actually
necessary in order to achieve transfer of liquid and

t hat the mechani sm descri bed by the Opposition Division
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in the decision under appeal was not plausible.

2.4 D2 (see in particular Figure 3) discloses a sanitary
napki n conprising an absorbent el enment (11) fol ded back
along itself to forma top layer L1 and fol ded
| ayers L2a, L2b, which abut each other near the central
portion of the napkin.

The appel |l ant argued that the upper |ayer L1
constituted the resilient wi ck nmeans, the absorbent
el enent being constituted by elenents L2a, L2b and 12.

The Board cannot follow this view, because the

| ayers L1, L2a and L2b form part of a same absorbent
el enent 11 which has been folded to formthese | ayers.
The | ayer L1 does not constitute, therefore, a wck
nmeans separate fromthe absorbent elenment as in the
napki n according to claim1l of the patent in suit.

According to D2, fused areas 13 are provided to

mai ntain the configuration of the napkin (see page 1
lines 44 to 47) and to maintain a thin extra absorbent
layer 12 in position within upper layer L1 and | ower

| ayers L2a and L2b (see page 2, lines 14, 15; 21, 22
and 31 to 38). Thus, upper layer L1 is pushed agai nst
the extra absorbent layer 12, and is not biased away
therefrom as the wi ck neans constituting the upper

| ayer of the napkin according to claim11 of the patent
in suit which is biased away fromthe absorbent

el ement .

2.5 D6 discloses (see Figure 2) the provision, in an
absorbent structure such as a diaper, of aliquid
absorbing material conprising first and second
| ayers (5, 6), the second |ayer (6) having a higher

0613.D Y A
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density or a finer pore structure than the first

| ayer (5) which is closer to the body-facing side (2)
of the napkin, in order to draw fluid fromthe latter
(see page 5, lines 25 to 31 and page 6, |lines 30

to 34).

However, D6 does not disclose a resilient w ck neans
which is arched and bi ased away from the body-facing
side of the absorbent el enent.

Nei ther is such wick neans discl osed by the other
docunent s avail abl e.

Hence, the subject-matter of claiml is found to be
novel .

| nventive step

The objective underlying the patent in suit consists in
provi di ng a napkin capabl e of maintaining good body
contact without sacrificing confort and which is nore

| eakproof and adaptable to the user's activities (see
colum 2, lines 31 to 38 and colum 3, lines 15 to 21).

Docunent D1 represents the closest prior art because it
di scl oses a napkin which ains at the sane objective
(see D1, colum 3, lines 17 to 32) and has the nost
technical features in comon with the clained

i nvention.

The above-nentioned technical problemis solved, in
accordance with the definition of claim1, by the

foll ow ng features:

the wick neans is attached to the body-facing side of
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t he absorbent el enent at at |east two spaced-apart
anchoring locations interior of the transverse ends,
and sai d absorbent el enent has a greater capillary
pressure than said wick so as to draw body fluid

t her ef rom

The Board observes that the distinguishing features
cannot be considered to solve two separate independent
techni cal problens, as argued by the appellant, because
their functions are interrelated. The function of the
attachment of the wick nmeans to the absorbent el enment
is to maintain the arch for maintaining body contact,
whereby fluid uptake is assured and the possibility of
failure is reduced (see colum 4, lines 36 to 40 of the
patent in suit). The feature that the absorbent el enent
has a greater capillary pressure than the w ck al so
contributes to assure fluid uptake and thus reduce the
risk of |eakage, since it allows the absorbent el enent
to draw body fluid fromthe wick so that the latter is
readily avail able to uptake further |iquids.

The di scl osure of docunent D1 does not include any

i ndi cations that would |ead the skilled person to
consider that the manner in which the deformation
element 20 is maintained within the napkin is

unsati sfactory because it would all ow undesired

di spl acenents thereof. In the absence of any such
indications in the prior art, the skilled person would
have no reason to consider the problemof howto avoid
undesi red di spl acenents of the deformation elenent. On
the contrary, the skilled person would consider that in
t he napkin of D1 the deformation elenent is
sufficiently maintained in the correct position by
means of the top sheet pushing it into the absorbent
core (see D1, colum 30, lines 1 to 13).
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Furthernore, there is no indication in D1 that would
suggest to the skilled person to attach the deformation
el enent to the absorbent core in order to provide a
better transfer of forces fromthe sides of the napkin
to the wick neans. As a matter of fact, Dl discl oses
(see colum 30, lines 39 to 45) that latera
conpressive forces of the wearer's thighs may be
applied to the deformation el enent side edges directly
or indirectly by transm ssion of the forces fromthe

| ongi tudi nal side edges of the napkin through other
menbers of the napkin. Thus, the indirect transm ssion
of forces fromthe sides of the napkin to the w ck
nmeans i s already contenplated by D1, and there is no
reason for the skilled person to consider that the
manner in which this is achieved is unsatisfactory
and/ or that inprovenents thereof should be sought in

t he expectation of advantages.

3.5 Neither is the provision of wick neans attached to the
body-faci ng side of the absorbent el enent at at |east
two spaced-apart anchoring | ocations interior of the
transverse ends di scl osed or suggested by the remaining
prior art.

3.6 It follows that the subject-matter of claim1l1, and of
dependent clains 2 to 8, is found to involve an
i nventive step.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

0613.D Y A
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The Regi strar: The Chai r man:

M Patin P. Alting van Ceusau
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