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Summary of Facts and Subm ssi ons

0297.D

The patent proprietor has appeal ed agai nst the decision
of the opposition division revoking European patent 654
150 (application nunber 93 918 462.8, published
appl i cati on W04/ 03838), which concerns flexographic
printing. In the decision under appeal, reference was
made to, anongst others, the follow ng docunents:

P2 US-A-4 132 168

P11 US-A-4 460 675.

The opposition division was of the view that the
probl em addressed by the patent was to avoid use of a
phot ot ool , the solution offered being to put a
selectively ablatable infrared | ayer on top of a
conventional presensitised printing elenment. The

el ement known from docunment P11 has an el astoneric

| ayer providing a hard, snooth printing surface. Use of
an infrared abl atable |ayer for a nask or tenplate was
known from docunment P2 for planographic printing and
the skilled person knew that wavel engths used for

phot opol yneri sation and infrared abl ation are different
and thus do not interfere with each others function.
The technical fields of the disclosure of docunments P11
and P2 are very simlar and a conbination of their

t eachi ngs renders the subject matter clainmed in the

pat ent obvi ous.

Bot h former opponents responded to the appeal, but then
wi t hdrew their oppositions, and in consequence were
thereafter no | onger party to the substantive appeal

pr oceedi ngs.
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Oral proceedings were requested on an auxiliary basis
wi th the appeal and appoi nted consequent thereto by the
board. In a conmunication annexed to the sumons to
oral proceedi ngs, the board expressed serious doubts
about the case presented by the appellant. In advance
of the oral proceedings, the appellant filed a
declaration by Dr Roxy NI Fan, who is naned in the

pat ent specification as inventor.

The appel | ant requests the setting aside of the

deci sion of the opposition division and mai ntenance of
the patent on the basis of sets of clains according to
a main or alternatively first to fifth auxiliary
requests filed with its letter of 8 Novenber 2004.

The i ndependent clains according to the requests of the
appel l ant are worded as foll ows: -

(a) Main Request

"1. A photosensitive printing elenment used for
preparing flexographic printing plates conprising:

(a) a support,

(b) a phot opol yneri zabl e | ayer conprising an
el astoneric binder, at |east one nononmer and an
initiator having sensitivity to non-infrared, actinic
radi ati on, said | ayer being soluble, swellable or
di spersible in a devel oper solution prior to exposure
to actinic radiation;

(c) at | east one barrier |ayer which is sol uble,
swel | abl e or dispersible or liftable in the devel oper
solution for the photopol yneri zable | ayer prior to
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exposure to actinic radiation; and which is selected
from

(cl) afirst type of barrier |layer which is
insensitive to actinic radiation and is sol uble,
swel | abl e, dispersible or liftable in devel oper
solutions for the photopol ynerizable |ayer both before
and after exposure to actinic radiation, and

(c2) a second type of barrier layer which is an
el astoneric binder |ayer that becones photosensitive
when in contact with mgrating nononmer fromthe
phot opol yneri zabl e layer and is soluble, swellable or
di spersible in the devel oper solution prior to exposure
to actinic radiation, but is not affected by the
devel oper solution after exposure to actinic radiation
and

(d) at | east one layer of infrared radiation
sensitive material which is substantially opaque to
actinic radiation having a binder,

wherein the infrared-sensitive material is
abl atabl e fromthe surface of the barrier |ayer upon
exposure to infrared | aser radiation.

4. A process for making a flexographic printing plate
whi ch conpri ses:
(1) imagewi se ablating |ayer (d) of the elenment of
claiml with infrared | aser radiation to forma nask
(2) overall exposing the photosensitive elenment to
actinic radiation through the mask; and
(3) treating the product of step (2) with at
| east one devel oper solution to renove (i) the
infrared-sensitive material which was not renoved
during step (1), (ii) the areas of the barrier |ayer
whi ch were not exposed to actinic radiation, and (iii)
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t he areas of the photopol ynerizable |ayer (b) which
were not exposed to actinic radiation.”

(b) First Auxiliary Request

"1. A photosensitive printing el enment used for
preparing flexographic printing plates conprising:

(a) a support,

(b) a phot opol yneri zabl e | ayer conprising an
el astoneric binder, at |east one nononmer and an
initiator having sensitivity to non-infrared, actinic
radi ati on, said | ayer being soluble, swellable or
di spersible in a devel oper solution prior to exposure
to actinic radiation;

(c) at | east one barrier |ayer which is sol uble,
swel | abl e or dispersible or liftable in the devel oper
solution for the photopol ynerizable |ayer prior to
exposure to actinic radiation, which is insensitive to
actinic radiation and is soluble, swellable,

di spersible or liftable in devel oper solutions for the
phot opol yneri zabl e | ayer both before and after exposure
to actinic radiation, and

(d) at | east one layer of infrared radiation
sensitive material which is substantially opaque to
actinic radiation having a binder,

wherein the infrared-sensitive material is
abl atabl e fromthe surface of the barrier |ayer upon

exposure to infrared | aser radiation.

4. A process for making a flexographic printing plate
whi ch conpri ses

(1) inmagew se ablating layer (d) of the el enent of
claiml with infrared | aser radiation to forma mask
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(2) overal | exposing the photosensitive el enent
to actinic radiation through the mask; and

(3) treating the product of step (2) with at
| east one devel oper solution to renove (i) the
infrared-sensitive material which was not renoved
during step (1), (ii) the areas of the barrier |ayer
whi ch were not exposed to actinic radiation, and (iii)
t he areas of the photopol ynerizable |ayer (b) which
were not exposed to actinic radiation."”

(c) Second Auxiliary Request

"1. A photosensitive printing el enment used for
preparing flexographic printing plates conprising:

(a) a support,

(b) a photopol yneri zabl e | ayer conprising an
el astoneric binder, at |east one nononer and an
initiator having sensitivity to non-infrared, actinic
radi ati on, said | ayer being soluble, swellable or
di spersible in a devel oper solution prior to exposure
to actinic radiation;

(c) at least one barrier |ayer which is sol uble,
swel | abl e or dispersible or liftable in the devel oper
solution for the photopol yneri zable |ayer prior to
exposure to actinic radiation, which is an elastoneric
bi nder | ayer that beconmes photosensitive when in
contact with mgrating nononer fromthe
phot opol yneri zabl e layer and is soluble, swellable or
di spersible in the devel oper solution prior to exposure
to actinic radiation, but is not affected by the
devel oper solution after exposure to actinic radiation
and
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(d) at |east one layer of infrared radiation
sensitive material which is substantially opaque to
actinic radiation having a binder,

wherein the infrared-sensitive material is
abl atabl e fromthe surface of the barrier |ayer upon

exposure to infrared | aser radiation.

4. A process for nmaking a fl exographic printing plate
whi ch conpri ses:

(1) i mmgewi se ablating layer (d) of the el enent
of claiml with infrared laser radiation to form a mask

(2) overal | exposing the photosensitive el enent
to actinic radiation through the mask; and

(3) treating the product of step (2) with at | east
one devel oper solution to renove (i) the infrared-
sensitive material which was not renoved during step
(1), (i1i) the areas of the barrier |ayer which were not
exposed to actinic radiation, and (iii) the areas of
t he phot opol yneri zabl e | ayer (b) which were not exposed

to actinic radi ation."

(d) Third Auxiliary Request

"1l. A process for making a flexographic printing plate
whi ch conpri ses:

(1) i mmgewi se abl ating layer (d) of a
phot osensitive elenent with infrared | aser radiation to
forma mask, said photosensitive el enent conpri sing:

(a) a support,

(b) a phot opol yneri zabl e | ayer conprising an
el astoneric binder, at |east one nononer and an

initiator having sensitivity to non-infrared, actinic
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radi ati on, said | ayer being soluble, swellable or
di spersible in a devel oper solution prior to exposure
to actinic radiation;

(c) at | east one barrier |ayer which is sol uble,
swel | abl e or dispersible or liftable in the devel oper
solution for the photopol yneri zable | ayer prior to
exposure to actinic radiation; and which is selected
from

(cl) afirst type of barrier |layer which is
insensitive to actinic radiation and is sol uble,
swel | abl e, dispersible or liftable in devel oper
solutions for the photopol ynerizable |ayer both before
and after exposure to actinic radiation, and

(c2) a second type of barrier layer which is an
el astoneric binder |ayer that becones photosensitive
when in contact with mgrating nononer fromthe
phot opol yneri zabl e | ayer and is soluble, swellable or
di spersible in the devel oper solution prior to exposure
to actinic radiation, but is not affected by the
devel oper solution after exposure to actinic radiation
and

(d) at |east one layer of infrared radiation
sensitive material which is substantially opaque to
actinic radiation having a binder,

(2) overal | exposing the photosensitive el enent
to actinic radiation through the mask; and

(3) treating the product of step (2) with at
| east one devel oper solution to renove (i) the
infrared-sensitive material which was not renoved
during step (1), (ii) the areas of the barrier |ayer
whi ch were not exposed to actinic radiation, and (iii)
t he areas of the photopol ynerizable |ayer (b) which
were not exposed to actinic radiation.”
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(e) Fourth Auxiliary Request

"1l. A process for making a flexographic printing plate
whi ch conpri ses:

(1) i mmgewi se abl ating layer (d) of a
phot osensitive elenent with infrared | aser radiation to
forma mask, said photosensitive el enent conpri sing:

(a) a support,

(b) a phot opol yneri zabl e | ayer conprising an
el astoneric binder, at |east one nononmer and an
initiator having sensitivity to non-infrared, actinic
radi ati on, said | ayer being soluble, swellable or
di spersible in a devel oper solution prior to exposure
to actinic radiation;

(c) at | east one barrier |ayer which is sol uble,
swel | abl e or dispersible or liftable in the devel oper
solution for the photopol ynerizable |ayer prior to
exposure to actinic radiation and which is insensitive
to actinic radiation and is soluble, swellable,

di spersible or liftable in devel oper solutions for the
phot opol yneri zabl e | ayer both before and after exposure
to actinic radiation, and

(d) at |east one layer of infrared radiation
sensitive material which is
substantially opaque to actinic radiation having a
bi nder,

(2) overall exposing the photosensitive elenment to
actinic radiation through the mask; and

(3) treating the product of step (2) with at
| east one devel oper solution to renove (i) the
infrared-sensitive material which was not renoved
during step (1), (ii) the areas of the barrier |ayer
whi ch were not exposed to actinic radiation, and (iii)
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t he areas of the photopol ynerizable |ayer (b) which
were not exposed to actinic radiation.”

(f) Fifth Auxiliary Request

"1l. A process for making a flexographic printing plate
whi ch conpri ses:

(1) i mmgewi se abl ating layer (d) of a
phot osensitive elenent with infrared | aser radiation to
forma mask, said photosensitive el enent conpri sing:

(a) a support,

(b) a phot opol yneri zabl e | ayer conprising an
el astoneric binder, at |east one nononmer and an
initiator having sensitivity to non-infrared, actinic
radi ati on, said | ayer being soluble, swellable or
di spersible in a devel oper solution prior to exposure
to actinic radiation;

(c) at | east one barrier |ayer which is sol uble,
swel | abl e or dispersible or liftable in the devel oper
solution for the photopol ynerizable |ayer prior to
exposure to actinic radiation and which is an
el astoneric binder |ayer that becones photosensitive
when in contact with mgrating nononer fromthe
phot opol yneri zabl e | ayer and is soluble, swellable or
di spersible in the devel oper solution prior to exposure
to actinic radiation, but is not affected by the
devel oper solution after exposure to actinic radiation,
and

(d) at least one layer of infrared radiation
sensitive material which is substantially opaque to
actinic radiation having a binder,

(2) overal | exposing the photosensitive el enent
to actinic radiation through the mask; and
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(3) treating the product of step (2) with at
| east one devel oper solution to renove (i) the
infrared-sensitive material which was not renoved
during step (1),(ii) the areas of the barrier |ayer
whi ch were not exposed to actinic radiation, and (iii)
t he areas of the photopol ynerizable |ayer (b) which
were not exposed to actinic radiation."”

Wth reference to the term nology of the clains, the
appel l ant subm tted that independent process clains of
the requests specifically state that the processes
"conprise"” the recited steps. Thus, additional
unspecified features of the process relating to
preferred enbodi nents of the invention are not excluded.
The i ndependent clains are not in a closed "consisting
of" format. The appellant stressed during the oral
proceedi ngs that the independent clains include

enbodi nents with nore than one layer, in particular
there is no limtation for exanple to an el ast oner

| ayer being directly in contact with the non actinic
abl atabl e | ayer. Indeed, no such particul ar enbodi nent
was given in the detail ed description of the patent.

I n support of substantive patentability the appell ant
argued that the supports disclosed in docunent P2 woul d
be unsuitable for use in a flexographic printing
process as a dinensionally stable support is required
for the planographic printing plate of docunent P2.
None of the bases used in the exanples, for exanple

al um nium or al um ni um paper foil |am nate, would be
suitable for a flexographic process as they are too

i nfl exible. The skilled person would thus not have
consi dered docunent P2.
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Anot her line of argument is based on consideration of
docunent P11 in the |light of the know edge of the
skilled person, as represented in practice by the

i nventor. The inventor explained in her declaration and
during the oral proceedings that despite being
thoroughly famliar with docunments P11 and P2, her
under standi ng was that sinply substituting an infrared
sensitive masking |ayer as disclosed in docunent P2 for
t he conventional phototool used in docunent P11 would
not work. It was found that the photosensitive |ayer
according to docunent P11 contains sufficient nonomer
to mgrate into the binder of an overlying infrared
sensitive layer to cause tackiness, altering the
resulting plate conpositions in every |ayer, thereby
causi ng nunerous problens during the plate making
process and resulting in poor plate performance. The
view at the tinme was that, even if the infrared
sensitive layer were not in direct contact with the
phot opol yneri zabl e | ayer, the nonomer would mgrate
into an adjacent capping |ayer, thereby causing a
simlar problemif the infrared sensitive |ayer
contacted an adjacent |ayer containing sufficient

m gratory nmononer. Only experinentation with different
barrier layers of various thickness led to the
realisation that, even though a barrier |ayer may
beconme photosensitive when in contact with the
under | yi ng phot opol yneri sabl e | ayer due to nononer

m gration, such a barrier layer could still have a

t hi ckness sufficient to m nimze nononmer mgration.

Even had the skilled person considered docunent P2, in
t he absence of any disclosure in docunent P11 that the
el astoneric layer functions as a barrier |ayer, it

woul d not have been obvious to the skilled person that
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coating the layer of infrared sensitive material of
docunent P2 on the el astoneric capping | ayer of
docunment P11 woul d have produced a functional elenent.
| ndeed columm 10, line 11 of docunment P11 expl ains that
a hard surface of the polynerised filmis for
preventing the transparency from sticking or adhering
to the surface of the photopol yner elenment, which is
not relevant to the invention. There is, noreover, no
di scl osure of a barrier |layer between ultraviolet
sensitive and opaque |ayers in docunent P2. Even a

put ati ve conbi nati on would have led to a result
different to what is clained as docunent P2 provides
two entirely different solutions to the problem of
nmonomer mgration, firstly that the photosensitive

mat eri al (negative working diazo conposition) does not
contain mgratable nonomers and secondly vacuum
deposition of netallic |ayers which also contain no

m gr at abl e nononers.

During the oral proceedings, the board expressed the
view that if the skilled person had expected mgration
of nmonomer to the non actinic ablatable layer, then it
woul d have been obvious to use a barrier |ayer of sone
sort to prevent this. Replying to the board, the

i nventor expressed the view that the skilled person
woul d have expected the nononer to mgrate even through
| ayer of the type disclosed in docunent P11l. However,

it had surprisingly been found that a configuration
just like that disclosed in docunent P11 does not in
fact suffer fromthe mgration problemas mgration of
t he mononer was not so fast as had been thought. During
the oral proceedings, the appellant confirmed that the
di scl osure of docunent P11 net the independent clains
except for the infrared sensitive |ayer.



Xl

- 13 - T 0528/ 00

At the end of the oral proceedings, the board gave its

deci si on.

Reasons for the Deci sion

2.2

0297.D

The appeal conplies with the provisions nmentioned in
Rul e 65(1) EPC and is therefore adm ssible.

Ter m nol ogy

The board is not in disagreement with the approach of
the appellant in relation to the nunber of |ayers given
in section VIl of the facts and subm ssi ons above.

In the appeal proceedings, reference has been nmade by
the appellant to |layers of cl and c2 type. This

term nology refers to features in claim1l of the main
request referenced as cl and c2. In the description of
the patent in dispute, exanples are given (see, for
exanple, page 4, lines 21 to 42 of the patent). An
exanple of a cl type layer is a polyam de (see page 4,
l[ine 26 of the patent). An suitable conposition for a
c2 type layer is an el astoneric conposition as
disclosed in the nmultilayer cover elenent disclosed in
docunent P11 (see page 4, line 41 of the patent).

Mai n Request - Novelty

In the view of the board, docunent P11 is a suitable
choice for the closest prior art docunent because it
relates to flexographic printing. Pertinent disclosure
of this docunent includes claim1l thereof fleshed out
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with for instance exanple 1 in the detail ed disclosure.
Such rel evant disclosure is sunmarised in point 3.2.

A process for preparing a flexographic printing plate,
conprising exposing to actinic radiation through an

i mge a fl exographic photopol yneri zabl e el enent. The

el ement (see claim1) conprises a photopol ynerizable
conposition conprising an el astoneric binder, an

et hyl eni cal | y unsaturated conmpound having at | east one
term nal ethylenic group, and a photoinitiator or

photoi nitiator system The photopol yneri sabl e
conposition is disposed between a support and a

nmul til ayer cover elenent to form a photopol yneri zabl e

| ayer therebetween. The multilayer cover el enent
conprises a polyam de | ayer (exanple 1, colum 14,
lines 4 and 5) adhered to an el astoneric coating, the

| atter contacting the photopol ynmer (exanple 1,

colum 13, |ines 50-51) and bei ng photosensitive or
becom ng photosensitive by contact with the

phot opol yneri zabl e | ayer. The pol yam de | ayer is
covered with an i mage bearing transparency and the

phot opol yner | ayer exposed exanple 1, columm 14,

lines 6 to 10). After exposure the transparency is
removed and the pol yam de | ayer and unpol yneri sed areas
of the el enent renoved by devel oper exanple 1,

colum 14, lines 17-22). The pol yneri sed photosensitive
overcoat has a deep blue contrasting colour and is free
of both orange peel and surface streaks.

I n docunent P11, the polyam de layer is therefore a cl

| ayer and the elastoneric |ayer a c2 layer. Accordingly,
the subject matter of present claiml differs fromthe

cl osest disclosure by virtue of its feature (d)
pertaining to the at |east one |ayer of a |aser
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infrared radiation sensitive material. Therefore, the
subject matter of claim1 is novel within the neaning
of Article 54 EPC.

| nventive step

The underlying probl em addressed by the features of

claim1l novel over the disclosure of docunent P11 is
avoi di ng use of a phototool in inmagew se exposing a
phot osensitive | ayer.

Thi s underlying problemis, as such, addressed and

sol ved by the teaching of docunment P2, which relates to
positive or negative working |ithographic plates
(colum 2, line 5 and nentions a diazo conposition
(colum 2, line 50) as photosensitive |ayer. The
docunent is concerned with elimnation of a master
transparency (the termused in this docunent for a
phot ot ool ) through use of an abl atabl e non-actinic

| ayer, which layer can be a netal |ayer or a dispersion
of nmetal or carbon particles in an organic binder
(colum 2, lines 17-18). In other words, use of a
phot ot ool is avoi ded according to docunent P2 by

repl acenment with the ablatable |layer with disclosure of
using a dispersion of nmetal or carbon particles in an
organic binder, i.e. neeting feature (d) of the claim
The subject matter of claimis 1 therefore obvious in
the light of a conbination of docunents P11 and P2.

According to the appellant, as docunent P2 is directed
to pl anographic printing, which has features not
conpatible with flexographic printing, the skilled
person woul d not have consi dered conbining the

t eachi ngs of docunents P2 and P11. The board finds the
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approach of the opposition division nore convincing,
i.e. that the skilled person would not have expected
probl enms in transposing the technique from pl anographic
pl ates (docunment P2) to the closely related field of

fl exographic printing. This is because the problemis
not to change the type of printing but to avoid using a
phototool, thus as the skilled person starting from
docunent P11 woul d have stayed in the field of

fl exographic printing, features such as rigidity, which
are plainly specific to planographic printing, would

si nply have been ignored. The appellant's |line of
argunent that the skilled person woul d not have

consi dered docunent P2 therefore failed to persuade the
board of inventive step. One can also add that there is
a certain inconsistency in the position of the
appel | ant because the inventor did consider docunent P2,
al beit then rejecting it in the different context of
direct application of an infrared ablatable [ayer to

t he photosensitive |ayer.

The subm ssions of the appellant on inventive step are
al so confused because they entail obscuring the nature
of the closest prior art. The approach of the appellant
i nvol vi ng probl ens of nonomer mgration does not in
fact take document P11 as closest prior art but is
predi cated on starting with a different elenent, nanely
an element with direct application of the infrared

abl atabl e el enment to the photopol yneri sable | ayer, i.e.
an elenment without any cl1 or c2 |ayer at all,

per f or mance probl ens being caused by mgration of
nmonomer into the directly overlying infrared abl atabl e
layer. In other words, to get to the starting point
selected by the appellant, it is first necessary to

di spense with cl1 and c2 |layers of the el enent according
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to docunent P11. Wile docunent P11 nentions the
surface of the polyneric film(i.e. a cl |ayer)
prevents a transparency (i.e. a phototool) from
sticking, this has no direct relevance to application
of an infrared ablatable |ayer. Mre significantly, the
el astoneric layer (i.e. c2 layer) is even specified as
havi ng advantages in relation to freedomfrom peel and
streaks. The board is thus satisfied the skilled person
had no reason for dispensing wwth a cl film and |et
alone a c2 film Therefore, noving away from docunent
P11 as closest prior art to a, for the appellant nore
favourable prior art, is not correct in the view of the
board. The consequence of starting with the correct as
opposed to the incorrect closest prior art is that the
entire line of argunment based on any fal se assunption
or expectation of mgration in the case of the el enment
di scl osed in docunment P11 coll apses, as this correct
prior art, does not suffer fromthe mgration problem
as is admtted by the appellant. So far as

consi derations of thickness of the barrier |ayers are
concerned, there is no thickness clainmed, and in any
case the thickness used is the conparable to that

di scl osed in docunment P11. Such considerations are

therefore not rel evant.

It can also be remarked that the appellant was very

i nsi stent about the possibility of the clainmed subject
matter involving the possibility of providing further
undefined barrier layers, so that even if, despite the
closest prior art in docunent P11 having a barrier

| ayer, although it is not explicitly so called, the
skill ed person should suspect a problemw th m gration,
a first rudinentary option would have been to provide
sonme kind of further undefined barrier |layer to stop
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this. The board does not therefore see any support for
inventive step offered by docunent P11 not explicitly
reciting a barrier layer in these terns. Since docunent
P11 already has a barrier |ayer, whether or not
docunent P2 has a barrier layer is noreover not
relevant. It was of course possible for the skilled
person to nodify the teaching of the prior art

di scl osures in respect of photopol ynerisable materi al
or the infrared ablatable layers. In doing so it may
have been possible to produce differing results.
However, these possibilities are not relevant to the
obvi ousness of the subject matter clained. Starting
with the disclosure of document P11 neans starting from
the material there disclosed, not a diazo conmpound. The
skilled person will also choose an infrared abl atabl e

| ayer conpatible with a flexographic printing plate.
The board does not therefore consider assessing things
t he skilled person could have done to detract fromthe
obvi ousness of what this person would have done in the
[ight of the teaching of docunent P2 to avoid using a
phot ot ool starting fromthe correct closest prior art
according to docunent P11.

The board therefore saw nothing in the case of the
appel I ant whi ch could change its conclusion that the
subject matter of claim1 of the main request cannot be
considered to involve an inventive step within the
meani ng of Article 56 EPC.

Process claim4 concerns nmaking a flexographic plate
and includes the ablati ng and exposure steps and

devel opi ng steps, all of which follow fromthe same

di scl osures of docunents P2 and P11 in an anal ogous way
to the features of the elenent clains dealt with above.



5.1

5.2

5.3

0297.D

- 19 - T 0528/ 00

Therefore, the subject matter of this clainms |ikew se
cannot be considered to involve an inventive step
within the meaning of Article 56 EPC

Auxi l i ary Requests

The first and second auxiliary requests nention
explicitly just the cl or c2 |ayer respectively.
However, corresponding to the |inguistic meaning, the
appel  ant explained that the clains did not exclude
further other unspecified |ayers, for exanple of c2 or
cl type. The clainms were not to be understood, for
exanple, as requiring in the case of say claim1l of
auxiliary request 2, that the (c2-type) |ayer was
directly in contact with the non actinic abl atabl e

| ayer .

The third auxiliary request corresponds to the nethod
claimof the main request and the fourth and fifth
auxiliary requests, which are also nethod clains,
mention explicitly just the cl or c2 |ayer,
respectively.

Accordingly, as stated by the representative of the
appel lant, the auxiliary requests do not contain any
subject matter to be considered in the context of
substantive patentability, which was not contained in
the main request. Therefore, the subject matter of the
i ndependent clains of the first to fifth auxiliary
requests cannot be considered to involve an inventive
step for reasons corresponding to those given for the

mai n request.



Or der

For these reasons it

The appeal is dism ssed.

The Registrar:

P. Martorana

0297.D

I s decided that:

The Chai r nan:

A. G Klein

T 0528/ 00



