BESCHWERDEKAMVERN
DES EUROPAI SCHEN

BOARDS OF APPEAL OF
THE EUROPEAN PATENT

PATENTAMTS OFFI CE
I nternal distribution code:
(A [ ] Publicationin Q
(B) [ ] To Chairnmen and Menbers
(C [x] To Chairnen
(D) [ | No distribution
DECI SI1 ON
of 10 April 2003
Case Nunber: T 0521/00 - 3.
Appl i cati on Nunber: 93904467. 3
Publ i cati on Nunber: 0626886
| PC. BO3C 3/ 38
Language of the proceedi ngs: EN
Title of invention:
A two-stage el ectrostatic filter
Pat ent ee:
TL- VENT AB
Opponent :
Purocel | Hol ding SA
Headwor d:
Rel evant | egal provisions:
EPC Art. 83, 84, 100(a)(b)(c), 111(1), 114
EPC R 55(c), 67
Keywor d:
"Admi ssibility of opposition (yes)"
"Rei mbur senent of the appeal fee (no)"

Deci si ons cited:
T 0234/86, T 0134/88, T 0065/00, G 0009/91,

Cat chword

EPA Form 3030 10.93

CHAMBRES DE RECOURS
DE L' OFFI CE EUROPEEN
DES BREVETS

2.3

G 0010/ 91



9

Européisches
Patentamt

European
Patent Office

Beschwerdekammern Boards of Appeal

Office européen
des brevets

Chambres de recours

Case Nunber: T 0521/00 - 3.2.3

DECI SI ON

of the Technical Board of Appeal 3.2.3

Appel | ant :
( Opponent)

Repr esent ati ve:

Respondent :
(Proprietor of the patent)

Repr esent ati ve:

Deci si on under appeal :

Conposition of the Board:
Chai r man: U. Krause
Member s:

F. E. Brosam e

pat ent

of 10 April 2003

Purocel | Hol di ng SA
Le Haneau
CH 1936 Verbi er (cH

Stein, Jan Anders Lennart
Al bi hns St ockhol m AB

Box 5581

S-114 85 Stockholm (SE)

TL- VENZ AB
Carl MIles vag 7
S-181 34 Lidingd (SE)

Eri ksson, Kjell

AB El ectrol ux

Group Patents & Trademarks
S-105 45 Stockholm  (SE)

Deci sion of the Qpposition Division of the
European Patent O fice posted 26 April
rejecting the opposition filed agai nst
No. 0 626 886 pursuant to Rule 56(1) EPC
as inadnissible.

M K S. AUz Castro

2000
Eur opean



- 1- T 0521/ 00

Summary of Facts and Subm ssi ons

1279.D

Mention of the grant of European patent No. O 626 886
Bl in respect of European patent application

No. 93 904 467.3, filed on 19 February 1993, claimng
priority froman earlier application in Sweden (9200515
of 20 February 1992) was published on 16 April 1997
(Bulletin 1997/16) on the basis of 19 clains, claim1l
readi ng as foll ows:

"A two-stage electrostatic filter conprising an

ioni zation section which is disposed in an upstream
part of a throughflow passage and includes an

i oni zati on chanber (29,129) in which there is nounted
at | east one elongated, preferably wire-Ilike corona

el ectrode (31, 131) which is connected to one pole of
an electrical high voltage source, and a target

el ectrode which is spaced fromthe corona el ectrode and
connected to anot her pole of the high voltage source,

a capacitor separator which is located in a downstream
part of the throughfl ow passage and includes a first
and a second group of electrode elenents (32, 33; 132,
133) which are arranged side by-side in spaced-apart

rel ati onship, the electrode elenents of the first group
bei ng di sposed alternately with the el ectrode el enents
of said second group and intended to lie on a different
potential than the el ectrode elenents of said second
group,

characterised in that

the ionisation chanber (29, 129) accommpdates a target
el ectrode surface (37, 137; 21, 121; 132, 133) which is
di sposed both upstream and downstream of the corona

el ectrode (31, 131); and

t he di stance of the corona el ectrode (31, 131) fromthe
target electrode surface, when neasured perpendicul arly
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to the upstream downstream direction of the throughflow
passage (28, 128) and the longitudinal direction of the
corona electrode, is at least four tinmes the distance
bet ween nei ghbouring el ectrode el enents (32, 33; 132,
133)."

On 14 January 1998 a notice of opposition was filed, in
whi ch revocation of the patent in its entirety was
requested on the grounds set out in Article 100(a), (b)
and (c) EPC

In the notice of opposition 20 docunents were cited
under the heading "1. Facts and Evidence". Facts were
not referred to.

Under the heading "2. Novelty" D17, D18, D1 and D19
were nerely cited against claiml1, furthernore in
parenthesis D16 with the remark "statenent as to the
di stances".

Wth regard to inventive step the allegations were al so
restricted to nere citations of various docunents in
conbi nation with others.

The objection pursuant to Article 100(b) EPC was based
on the follow ng points:

- only the target electrodes with the reference
signs 37/137 fulfil the two criteria specified in
claim1l1l, whereas the electrodes with reference
signs 21, 121; 132, 133 do not;

- all clainms referring to electrodes of claiml
which do not fulfil the criteria specified in
claim1l cannot refer to claim1;
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- claim1 in viewof no limtations specified in the
description is so broadly worded that it offends
agai nst Article 100(b) EPC,

- t he sane objection of being too broadly worded
applies to dependent clains 14, 18 and 19;

- there is no support for claim19 in the priority
appl i cation.

No argunents were presented with regard to
Article 100(c) EPC.

By deci si on announced on 20 March 2000 and issued in
witing on 26 April 2000 the opposition division
rejected the opposition as inadm ssible. In view of
Article 100(a) EPC it held that there was no specific
gui dance as to what particular statenents in the cited
docunents were considered to destroy novelty or to form
the basis for an argunent on obvi ousness; that
furthernore there was no reasoni ng why the nunerous
docunents shoul d destroy novelty or should suggest any
| ack of inventive step. Wth regard to these grounds
the notice of opposition was held to be not

substanti ated. The objections rai sed under

Article 100(b) EPC were considered to concern al
Articles 84 or 87 EPC with the consequence that there
were no facts, evidence and argunents presented with
regard to opposition ground under Article 100(b) EPC
Therefore, no opposition ground was substanti at ed.
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On 6 June 2000 the opponent (appellant) | odged an
appeal against the above decision and paid the
prescri bed fee sinmultaneously. The statenent setting
out the grounds of appeal was received on 25 August
2000.

Wth the summons to oral proceedings held on 10 Apri
2003 the board inforned the parties of its prelimnary
assessnent of the case confirm ng the opposition

di vi sion's eval uati ons.

The argunents of the appellant submitted in witing and
orally and referring only to the opposition grounds of

l ack of novelty and |l ack of sufficient disclosure can
be summari sed as foll ows:

(a) Wth regard to novelty it has primarily to be
poi nted out that decision T 0234/86 in its
point 2.3 considered a docunent of 6% type witten
pages short. G ven the shortness of the docunent
it was concluded that there was no need to
i ndi cate where precisely the clainmed disclosure
was made.

In the case under consideration all the cited
docunents are also short. D17 is a short docunent
of 8 pages, likewise is D18 with its Figure 3.1
fromwhich the skilled person understands at once
that it represents an electrostatic filter.

In D1 the printed pages correspond to 5 to 6 type
witten pages and the man skilled in the art wll
find all the relevant features, perhaps w thout

t hose concerning the distance. In D19, also a
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short docunent, sone features of the clained
i nvention mght be mssing, but this has no
bearing on the adm ssibility of the opposition.

D16, only one page long, indicated inplicitly that
t he device was put on the market and can be
under stood wi thout further argumentation.

To sumup all documents are short and pertinent,
per haps not conpl etely novelty destroying.

(b) As far as the opposition ground of Article 100(b)
EPC i s concerned the opposition division has
confused exam nation of the adm ssibility of the
opposi tion and the exam nation of the opposition
ground as to substance. The reasoning in the
deci sion regarding Articles 83 and 84 EPC is in
fact an assessnent that the ground pursuant to
Article 100(b) EPC is not convincing and hence has
nothing to do with admssibility.

The opposition division has thus perfornmed a
substantial procedural violation.

Furthernore it is disagreed with the assessnent of
the opposition division that the first two points
of the objections pursuant to Article 100(b) EPC
(see above point I1) concern Article 84 EPC rather
than Article 83 EPC for the foll ow ng reasons:

the target electrode surface defined by claim1l
only includes the el ectrodes 37; the description,
see EP-B1-0 626 886, states in colum 15, lines 16
to 19 that the el ectrodes 37 are only optional;
and the target electrode surfaces as clained by

1279.D Y A
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clainms 3 to 5 include electrodes 21 and 33, even
t hough they were excluded fromthe target

el ectrode surface of claiml. Due to these
contradictions, the skilled person is conpletely
at a loss how to performthe invention.

Finally, it is referred to decision T 0065/00
point 2.1.3 where it is stated that "it

is ... irrelevant whether the argunents brought
forward by the opponent refer to Articles 84 or 83
EPC. For adm ssibility of the appeal (correctly
"opposition” instead of "appeal™) it is sufficient
"that the argunments are such that an arguabl e case
is established.”

In the present case an arguabl e case has al so been
established with regard to Article 100(b) EPC.

The appel | ant requested that the decision under appeal
be set aside and that the opposition be deened
adm ssible as well as reinbursenent of the appeal fee.

The respondent did not participate in the appeal
proceedi ngs and did not forward any request. It was
al so not represented in the oral proceedings.

Reasons for the Decision

1

1279.D

The appeal is adm ssible.

The adm ssibility of the opposition being an
i ndi spensabl e procedural requirenment for any
substantive exam nation of the opposition subm ssions
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has to be checked ex officio in every phase of the
opposi tion and ensui ng appeal proceedi ngs.

In the case under consideration the appellant had based
its opposition on Article 100(a) EPC - |ack of novelty
and inventive step, as well as on Article 100(b) EPC -
insufficient disclosure and Article 100(c) EPC

i nadm ssi ble extension. It did not challenge the
opposition division's findings that it had not
substanti ated the grounds pursuant to Article 100(a)
and (c) EPC as required by Rule 55(c) EPC according to
whi ch the notice of opposition nust indicate the facts,
evi dence and argunents in support of the respective
opposi ti on ground.

Wth regard to | ack of novelty pursuant to

Article 100(a) EPC the appell ant yet argued that
claiml of the patent in suit was easily understandabl e
and the docunents cited against claim1l would be

i mredi at el y understood by the proprietor and the

opposi tion division as novelty destroying. No further
argunent ati on woul d be needed.

The board cannot follow this |ine of argunmentation.

The question here is not whether the proprietor of the
pat ent and the opposition division can for thensel ves
eval uate whether a cited docunent is novelty
destroying. The question is rather whether the

appel lant conplied with the requirenent of Rule 55(c)
EPC when basing its opposition on Article 100(a) EPC
The notice of opposition must under all circunstances
contain an indication of facts, evidence and argunents
related to the all eged opposition ground. Only then
ari ses the question whether the proprietor and the
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opposition are in a position to understand, w thout
undue burden, the case that is being nade agai nst the
opposed patent in the notice of opposition. Since in

t he case under consideration apart fromthe enuneration
of documents no indication of facts, evidence and
argunents with regard to | ack of novelty was presented,
the starting point was already m ssing and thus the
guesti on whet her an arguabl e case had been established
by the appellant could not even ari se.

Finally, decision T 0234/86, on which the appell ant
relies is not pertinent here for the foll ow ng reason:
in the case which led to this decision, four docunents
were cited agai nst the opposed patent and with regard
to all documents it was indicated what the opponent
considered to be known, from which docunent. Wth
regard to three docunents it was al so indicated where
precisely in the docunent the clainmed disclosure was to
be found. Only with regard to one docunent the place of
t he cl ai ned disclosure was not indicated and this was
consi dered not to be necessary given the shortness of

t he docunent. The conclusion that with regard to three
docunents there was a conplete substantiation is drawn
by the board fromthe fact that the patentee criticised
only one docunent as not imedi ately recogni sabl e as
appropriate. Had there been nore he would not have |eft
t hem out .

Therefore, the case of T 0234/86 cannot be conpared to
t he one under consideration because in T 234/86 the
opposi tion ground pursuant to Article 100(a) EPC was
substanti ated whereas here this was not the case.
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Thus the board concurs with the opposition division
that the grounds pursuant to Article 100(a) EPC are not
subst anti at ed.

It remains to be eval uated whether the all eged

opposi tion ground of insufficient disclosure pursuant
to Article 100(b) EPC has been substantiated in the
noti ce of opposition.

The appel |l ant has i nvoked decision T 0065/ 00,

point 2.1.3 where it is stated that for the

adm ssibility of the opposition, it is sufficient that
the argunents are such that an arguable case is
established it being irrelevant whether the argunents
brought forward by the opponent refer to Article 84 EPC
or Article 83 EPC. This board admts that this
statenment woul d cover the case under consideration, but
cannot concur with it. According to this board the nere
est abl i shnment of an arguabl e case would not conply with
Rul e 55(c) EPC which requires that the indication of
facts, evidence and argunents be presented in support
of the all eged opposition grounds. This provision
shoul d not be underm ned by lowering its requirenents
all the nore on account of the fact that the Enlarged
Board has stressed its significance in Decision

G 009/91 (QJ EPO 1993, 408) and Opinion G 0010/91 (QJ
EPO 1993, 420). This board rather follows decision

T 0134/88, where in point 3 it is found that

al | egati ons whi ch cannot be subsumed under one of the
opposi tion grounds have to be left out of

consi derati on.

This question is, however, no | onger of pertinent
i nportance, since the board has been convinced by the
argunents of the appellant, that the appellant's
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allegation in its notice of opposition, point 3, that
"all clainms referring to the electrodes of claim1l and
speci fying el ectrodes placed only upstream or
downstream of the corona wire and perpendicular to the
air flow cannot refer to claim1" constitutes an
argunment in support of the opposition ground pursuant
to Article 100(b) EPC and is not nmerely an objection

t hat reference signs have been used incorrectly in the
clainms and that by disregarding them pursuant to

Rul e 29(7) EPC the clains would beconme under st andabl e.

The allegation that due to the contradi ction between
claiml and clains 3 to 5 the invention cannot be
performed is an argunent which could establish an
obstacle to the maintenance of the patent, if it were
true.

Therefore, the substantiation with regard to

Article 100(b) EPC has to be acknow edged whi ch renders
t he opposition as a whole adm ssible. A concept of
partial adm ssibility of oppositions is not foreseen in
t he EPC.

Since the opposition has been rejected as inadm ssible
and thus no exam nation of the requirenents as to
substance has yet been perforned by the opposition

di vision, the board considers it appropriate to remt
the case for further prosecution, in agreement with the
request of the appellant (Article 111(1) EPC, second
sent ence) .

In the further proceedings the opposition division,
apart from exam ning whether indeed there is no
sufficient disclosure of the invention in question,
wi |l have to exam ne whether to consider also one or
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t he ot her opposition ground all eged by the appell ant
but not substantiated because they are, prima facie,
rel evant. (See decision G 0009/91 and Opi nion

G 0010/91, supra point 16).

The appellant, furthernore, requested rei nbursenent of
t he appeal fee. Pursuant to Rule 67 EPC rei nbursenent
of the appeal fee shall be ordered where an appeal is
deened all owabl e if such rei mbursenent is equitable by
reason of a substantial procedural violation.

As al ready explained in the conmuni cation, no
substantial procedural violation in the first instance
proceedi ngs can be detected by the board. The

opposi tion division subsuned the appellant's

all egations with regard to Article 100(b) EPC wongly
under Article 84 EPC which constitutes an error in

j udgenment and not a procedural violation.

Already for this reason the request cannot succeed.
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the departnment of the first
i nstance for further prosecution.

3. The request for reinbursement of the appeal fee is
refused.

The Registrar: The Chai r man:

A. Counillon U. Krause

1279.D



