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Summary of Facts and Subm ssi ons

Appel lant | (proprietor of the patent), appellant II
(opponent 02) and appellant 111 (opponent 03 ) each

| odged an appeal against the interlocutory decision of
t he OQpposition Division maintai ni ng European patent
No. O 494 098 (hereinafter referred to as patent in
suit) in anended form

The patent in suit is based on the European patent
application as filed with the publication nunber

EP- A-0 494 098 (published version, hereinafter referred
to as application as filed), which is a divisional
application (Article 76 EPC) of the European patent
application as filed with the publication nunber

EP- A-0 247 566 (published version, hereinafter referred
to as parent application as filed).

In the decision under appeal, it was held that the
grounds of opposition submtted by appellants |

and 11l and the respondent (opponent 01), that is,
Article 100(a), (b) and (c) EPC (lack of novelty and
inventive step, insufficiency of disclosure and added
subj ect-matter) did not prejudice the maintenance of
the patent in suit as anended.

. The foll ow ng docunents have been referred to in the
appeal proceedings:

D4: US-A-4 334 627

D5: DE-A-28 07 949

2179.D
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D11:

D12:

D30:
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JP- A-58- 185229, together with an English
transl ati on t her eof

US- A-4 465 199

"Kunst st of f - Verar bei tung i m Gesprach”, Vol. 3,
"Bl asfornmen”, 1973, pages 227 and 232

CA-A-1 184 718

JP- A-54- 88481, together with an English
transl ation thereof.

proceedi ngs were held before the Board of Appeal

on 30 April 2003. On 4 April 2003, the respondent had
infornmed the Board that he would not take part in the

or al

pr oceedi ngs.

The follow ng requests have been subm tted:

(i)

(i)

Appel lant | requested that the decision under
appeal be set aside and that the patent be
mai nt ai ned on the basis of the follow ng docunents
filed on 28 March 2003:

(a) clains 1 to 22 as nmin request; or

(b) clains 1 to 21 as first auxiliary request; or

(c) clains 1 to 21 as second auxiliary request.

Appel lants Il and |11l requested that the decision

under appeal be set aside and the patent be
revoked.
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(i11)The respondent requested that the decision under
appeal be confirned.

The main request of appellant | includes a single
i ndependent claim which reads as foll ows:

"1l. A nethod of increasing stress crack resistance of
a transparent bl ow noul ded pol yester bottle (30) having
arelatively thin biaxially oriented sidewall and a
relatively thick |l ess oriented chanpagne-type base (34)
when subjected to alternate pressurisation and caustic
washi ng at 60°C, the method conprising providing a
preform (10) having a thicker wall in a base formng
flute portion (22) than in a sidewall form ng section
(16) and stretch bl ow noul ding the preform (10) to form
a bottle (30) in which the base (34) has an increased

t hi ckness relative to the thickness of the sidewall and

is continuously reinforced and without ribs."

Claim1l1l of the first auxiliary request of appellant |
reads as foll ows:

"1l. A nethod of increasing stress crack resistance of
a transparent bl ow noul ded pol yester bottle (30) having
arelatively thin biaxially oriented sidewall and a
relatively thick |l ess oriented chanpagne-type base (34)
when subjected to alternate pressurisation and caustic
washi ng at 60°C, the chanpagne-type base including a
chime area having a peripheral contact radius and an
unoriented recessed central portion, the nethod
conprising providing a preform (10) having an el ongated
body for form ng a container sidewall and being cl osed
at one end and open at the opposite end, said closed
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one end being defined by a bottom (24) having a
general ly hem spherical outer surface, the preform open
end having a neck finish and the el ongated body having
a section tapering in wall thickness for formng a
cont ai ner shoul der portion, the preformal so having a
thicker wall in a base formng flute portion (22) of
the closed end than in a sidewall formng section (16),
and stretch bl ow nmoul ding the preform (10) to forma
bottle (30) having a neck finish and a shoulder and in
whi ch the chine area of the base (34) is less oriented
than the sidewall, and the chinme area and the recessed
central portion have an increased thickness relative to
the thickness of the sidewall, and the base (34) is

continuously reinforced and wi thout ribs."

Claim1l1l of the second auxiliary request of appellant I
differs fromclaiml of the first auxiliary request of
appellant | in that the word "cylindrical" is

i ntroduced before the words "thicker wall"

In the witten and oral proceedings, appellants Il and
Il and the respondent argued essentially as foll ows:

Al'l the requests of appellant | fail to conply with the
requirenments of Articles 123(2) and 76(1) EPC, since

t hey contain subject-matter which extends beyond the
content of the application as filed and the parent
application as filed.

The features omtted fromclaim1l of the application as
filed are presented as being essential in the
application as filed. As regards the passage at page 4,
line 49 to page 5, Iline 1 of the application as filed,
the reference to the body to base portion wall
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t hi ckness ratio being constant inplies that the body
portion and the base portion of the preformeach have a
constant thickness. It is not accepted that only those
features relating to the preformset out in the

par agraph at page 4, line 49 to page 5, line 1 of the
application as filed are necessary to solve the problem
of stress cracking. The use of the word "al so" at

page 5, line 2, indicates that the features of the
bottle disclosed at page 5, lines 2 to 5 are al so
essential. Caim1 of the main request thus does not
conply with the requirenent of Article 123(2) EPC.

The omi ssion of the word "cylindrical" fromclaim1 of
the application as filed results in an extension of

subj ect-matter beyond the disclosure of the application
as filed. daiml of the first auxiliary request thus
does not conply with the requirenent of Article 123(2)
EPC.

The omi ssion of the word "returnable”, and of the
features of the preform being injection noul ded, the
sidewal | of the container being flexible, the container
bottom and the neck finish being forned fromthe flute
portion and the neck finish of the preformrespectively
fromclaim1l of the application as filed results in an
extension of subject-matter beyond the disclosure of
the application as filed. In addition, the absence of
features described as being essential also results in
an extension of subject-matter beyond the disclosure of
the application as filed. Thus, at page 3, lines 30

and 31 of the application as filed, it is stated "that
the intrinsic viscosity of PET honopolyners is an
important factor relative to reducing crack initiation
and propagation problens.” Simlarly, at page 5, line 8
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of the application as filed, the contact dianeter
radius of the bottle is described as being "critical”

The conbi nation of features of claim1l as held

all owabl e in decision T 359/96 of 16 June 1998
concerning the parent case are al so essential and
should be included in claim1l of the patent in suit.
Claim 1 of the second auxiliary request thus al so does
not conply with the requirenent of Article 123(2) EPC.

Claim 1l of the second auxiliary request does not
contain all the features disclosed in independent
claims 1 and 17 of the parent application as filed. In
particular, the features of the container being
refillable and mai ntaining aesthetic and functional
viability over a mnimumof at |east 5 | oops as
specified in claiml of the parent application as filed
have been omtted. As regards claim 17, the features of
the preformbeing injection noul ded, a threaded neck
portion and the flute portion being between the closed
end and the preform body have been omtted. The term
"when subjected to alternate pressurisation and caustic
washi ng at 60°C" is not disclosed in the parent
application as filed. On the other hand, the features
of preform and bl ow nmoul di ng tenperature, intrinsic

vi scosity of the PET, body to base portion wall

t hi ckness ratio, increased contact dianeter ratio, wall
thickness in the area of the injection gate, and
sidewal | crystallinity are disclosed in the parent
application as filed as being essential. The

requi renent of Article 76(1) EPC is thus not satisfied.

As regards claim 1l according to all requests of
appellant I, the term "nethod of increasing stress
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crack resistance"” is not clear. The terns "relatively
thin" as applied to the sidewall and "relatively thick"
as applied to the base of the bottle are al so not
clear. The requirenent of Article 84 EPCis thus not
satisfied.

The met hod disclosed in the patent in suit is only
directed to the manufacture of a container having al
the features of claim1l of the parent patent and, in
particular, a container in which the sidewall has a
crystallinity of 24%to 30% as discussed in decision
T 359/96. The requirenent of Article 83 EPC is thus not
satisfied.

The subject-matter of claim1 of the second auxiliary
request |acks an inventive step in view of docunent D30
al one or in conbination with docunent D12. In
particular, the closest prior art is represented by
either the bottle of Exanple 3 or Conparative Exanple 3
of document D30, which have the properties set out in
Table 3 at page 19. As shown in this table, the chine
area of these bottles has an increased thickness and is
| ess oriented than the sidewall.

The subject-matter of claim1 of the second auxiliary
request is thus distinguished over the disclosure of
this reference solely by the feature of the preform
having a thickened flute portion. This feature is,
however, known from docunents D11 and D12. Since the
only possibilities for altering the form and
orientation of the base are to either change the form
of the preformor the distribution of heat during bl ow
noul di ng, the use of a preformhaving a thickened flute

portion in order to provide nore material in the region
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where it is required does not involve an inventive

st ep.

The subject-matter of claim1 of the second auxiliary
request also lacks an inventive step in view of
docunent D8 al one or in conmbination with either
docunent D4 or document D5.

The acknow edgenent of docunment D30 introduced into the
description is inadequate in that it does not indicate
whi ch features of claim1l of the second auxiliary

request are known fromthis docunent.

In the witten and oral proceedings, appellant | argued
essentially as foll ows:

As stated in decision T 359/96 (point 2 of the
Reasons), the description of the application as filed
"resenbles a scientific research report setting out the
various stages of devel opnent on the route towards a
commercially and functionally viable returnable PET
contai ner" and should accordingly be read in this way.
At page 2, lines 32 to 34, of the application as filed,
it is stated that "It is an aimof this invention to
provide a nmethod of blow noulding a refillable

t her mopl asti c PET contai ner having a thin-walled,

fl exi bl e body which can retain its aesthetic and
functional performance over five to ten conplete refill
trips or |oops" (enphasis added). This is thus not the
only aim it being noted that the clainms of the
application as filed do not specify PET. The statenent
of the problemto be solved is found at page 3,

lines 23 to 29, which states that crack failure occurs
primarily in the base area. The description continues
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at page 4, lines 25 to 27, with the concl usion that
caustic solution acts as a stress crack agent. At

page 4, lines 28 to 36, it is explained how cracks
occur. Then, at page 4, line 49 to page 5, line 1, the
solution to the problemis set out. A person skilled in
the art would then realise that an invention had been
di scl osed and woul d not read further. However, the
reference to the body to base portion wall thickness
rati o being constant in this passage does not inply any
[imtation for an individual preformand nerely has a
meani ng when conparing one preformw th anot her.

It is not the correct approach to start fromthe clains
and then work backwards. The person skilled in the art
reading the clains of the application as filed would
realise that not all the features of the clains are
essential for solving the problem of stress cracking,
in particular, features relating to the shoul der
portion of the bottle. In addition, the plethora of
features drawn fromthe description of the application
as filed and alleged by the remaining parties to be
essential are nerely preferred features. The features
of the bottle as set out at page 5, lines 2 to 5, do
not have any technical effect and therefore cannot be
regarded as being essential. The sanme applies to the
value of intrinsic viscosity disclosed at page 5,
lines 6 to 8. Caiml of the main request thus
satisfies the requirement of Article 123(2) EPC

The term"cylindrical" as used in claim1 of the
application as filed with respect to the thicker wall
in a base formng flute portion is clearly not
essential, since the skilled person knows that it is
necessary, when formng a preform by injection
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noul ding, to provide a taper to enable the preformto
be separated fromthe nould core. daim1l of the first
auxiliary request thus satisfies the requirenent of
Article 123(2) EPC

Claim 1l of the second auxiliary request satisfies the
requi renent of Article 123(2) EPC, the reasons having
been given in connection with claiml of the first

auxiliary request.

Claim 1 of the second auxiliary request also satisfies
the requirenment of Article 76(1) EPC. The features
contained in the independent clains of the parent
application as filed and omtted in claim1l of the
second auxiliary request are plainly not essential in

order to increase stress crack resistance.

Claim 1 of the second auxiliary request also satisfies
the requirenents of Articles 83 and 84 EPC. In
particul ar, the nethod of bl ow noul ding disclosed in
the parent application as filed is not restricted to
contai ners having all the features specified in claiml
of the parent application as filed, or having a
specified crystallinity. Claim1l of the second
auxiliary request contains all the features which are
necessary to reduce the crack problem

Docunent D30 can be regarded as being the cl osest prior
art. The problemis then to produce a bottle having
reduced stress cracking during caustic washing and
pressurisation. The solution to this problemis to use
a preformstructure having a cylindrical flute portion.
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Docunent D30 teaches that, in order to change the
properties of the bottle, the heating regions should be
altered and not the preformstructure. This docunent

t hus does not provide any incentive to change the
preform structure. Docunent D30 is concerned with the
probl enms of thermal stability during hot filling, which
are overconme by maximsing the fully expanded zone. As
shown in Table 3 at page 19, for the bottle according
to the invention, the region of high orientation
extends around the chinme into the done. The conparative
exanple is not an appropriate starting point, since it
is shown to be unsatisfactory. There is accordingly no
di scl osure of |lower orientation in the chinme area. The
general teaching of docunent D30 as well as docunent D9
is to increase the ampunt of orientation to obtain
strength and flexibility.

In contrast, according to the present invention, it is
found that a high degree of orientation in the base
area |l eads to stress cracking.

Docunment D12 is not concerned with the problens of
stress cracking or thermal stability or with bottles
havi ng a chanpagne-type base. A discussion of the
teaching of this docunent is found in decision T 601/94
of 21 January 2000, which concerns an application which
is also divided out of the parent application of the
patent in suit.

Claim 1 of the second auxiliary request thus also
satisfies the requirenent of Article 56 EPC.
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The acknow edgenent of docunment D30, which has been
introduced into the description of the patent in suit,
satisfies the requirements of Rule 27(1)(b) EPC

Reasons for the Deci sion

2179.D

Mai n Request

Amrendnent s

A nunber of features present in claim1l of the
application as filed are omtted fromthe present
claiml. In order to decide whether or not these
amendnents are allowable, it nust be considered whether
or not these features were presented as being essenti al
in the application as filed. These features include:

(i) the preform having an el ongated body, the open end
of which having a neck finish and the el ongated
body having a portion adjacent the neck finish
tapering in wall thickness for form ng a container

shoul der portion, and

(1i) the closed end of the preform being defined by a
bott om havi ng a generally hem spherical outer
surface and conprising a cylindrical container
base-formng flute portion.

The nethod of claim1l is intended to solve the problem
of providing "a nethod of blow nmoulding a refillable

t her mopl asti c PET contai ner having a thin-walled,

fl exi bl e body which can retain its aesthetic and

functional performance over five to ten conplete refill
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trips or |loops" (page 2, lines 32 to 34 of the
application as filed). In particular, known containers
are not capable of being refilled and reused, owing to
the occurrence of stress cracking which occurs as a
result of hot caustic washing and pressurisation

(page 2, lines 49 to 53, and page 4, lines 25 to 27 of
the application as filed). Wilst the passage at

page 4, lines 28 to 36 of the application as filed
enphasi ses the role of the base in stress cracking, it
is also noted that "axial crack initiation but not
propagati on was evident in the shoul der or neck
transition area (fromthe unoriented to the oriented
PET bottle sidewall)."” It thus cannot be concluded from
the description of the application as filed that
features of claim 1l associated with the container

shoul der portion as set out above under point (i) are
not essential for solving problens pertaining to stress
cracki ng.

In addition, the application as filed does not give any
indication that features as set out above under

point (ii) may be omtted whilst neverthel ess solving
probl ens of stress crack resistance. |Indeed, the person
skilled in the art would expect that the shape of the
cl osed end of the preformw || have an effect upon the
stress crack resistance of the resulting bottle.

It is not accepted that the passage in the description
of the application as filed at page 4, line 49 to

page 5, line 1, will suggest to the skilled reader that
features which are not nentioned in this passage are
not essential for solving the problemof stress
cracking, thus inplying that all the features nentioned
in this passage nust be considered essential. This is
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clearly not the case. Thus, this passage refers to the
body portion being of a constant thickness, and
specifies that "the body to base portion wall thickness
ratio will remain constant”. Claim1l does not specify
that the body portion is of a constant thickness and
does not specify a body to base portion wall thickness
ratio. Further, the follow ng two paragraphs at page 5,
lines 2 to 8 of the description of the application as
filed refer to values of the base contact dianeter of
the resultant bottle and to the intrinsic viscosity of
the PET. Again, these features are not present in
claiml. Appellant | has argued that the clainms of the
application as filed were directed to a nethod of bl ow
nmoul di ng and thus do not relate to the invention now
claimed which is directed to a nethod of increasing
stress crack resistance of a bottle. This cannot be
accepted. Since claim1 specifies the steps of
providing a preformand stretch bl ow noul ding the
preformto forma bottle, the claimis in fact directed
to a nethod of manufacturing a bottle by bl ow noul di ng
and not to a nethod in which an existing bottle is
treated in some way so as to increase its stress crack
resi stance. There is thus no reason to suppose that the
features specified in claiml of the application as
filed are not essential for the function of the
invention in the light of the technical problemto be
sol ved.

As held in decision T 260/85 (QJ EPO 1989, 105) and

subsequently confirmed in a nunber of decisions, the
del etion of such features from an independent claim

constitutes a breach of Article 123(2) EPC
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The amendnents made to claim 1 of the main request

i nvol ving the om ssion of essential features thus do
not satisfy the requirenents of Article 123(2) EPC and
the main request is accordingly not allowable.

First Auxiliary Request

Arendnent s

Claim1 of the first auxiliary request as conpared with
claiml of the application as filed omts the feature
of the thicker wall in the base-formng flute portion
being cylindrical. Apart fromthis feature, the
features (i) and (ii) as set out under point 1.1 above
have been incorporated into the claim

Whilst it is noted that the description of the
application as filed does not specify that the flute
portion 22 is cylindrical, the specific description
nmust be read in conjunction with the draw ngs, in which
the illustrated enbodi nent has, as shown in Figures 2
and 4, a cylindrical flute portion 22. In this
connection it is noted that, since such preforns are
general ly produced by injection noulding, it is
generally desirable to taper the inner surface of the
preformfromthe neck to the bottomthereof in order to
enable the preformto be renoved fromthe core of the
moul d after moulding. It is accordingly necessary to
construe the term"cylindrical" as including within its
scope a slight taper for the purpose of facilitating

i njection nmoul ding, whilst nevertheless maintaining a
substantially constant wall thickness in this region.
The use of the term"cylindrical"™ is thus not seen as
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being in contradiction to the references to the preform
bei ng produced by injection noul ding.

The amendnments nmade to claim1l of the first auxiliary
request thus do not satisfy the requirenents of
Article 123(2) EPC and the first auxiliary request is
simlarly not allowable.

Second Auxiliary Request

Arendnent s

Article 123(2) EPC

Claim1 refers to "a nmethod of increasing stress crack
resi stance of a transparent bl ow noul ded pol yester
bottl e" as opposed to the reference in claim1 of the
application as filed to "a nethod of bl ow nmoul ding a
returnabl e polyester biaxially oriented container”
However, as stated above under point 1.1, the claim
specifies the steps of providing a preformand stretch
bl ow moul ding the preformto forma bottle, so that the
claimis in fact directed to a nmethod of manufacturing
a container by blow nmoul ding, and the reference to a
nmet hod of increasing stress crack resistance is
regarded as being an indication of the problemwhich is
intended to be solved by producing the bottle in the
specified manner. In this connection, it is not
regarded as being appropriate to ask why the anmendnent
was nmade. The clai mnust be construed in an objective
manner, using the description and drawings as an aid to

interpretation.
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It was objected that a number of features disclosed in
t he description, but not present in claim1l of the
application as filed are, in fact, essential for the
performance of the invention. For exanple, the contact
di anmeter radius 32 of the bottle is referred to as
being "critical" at page 5, line 8 of the application
as filed. Simlarly, the intrinsic viscosity of the PET
honopol yner i s described as being "an inportant factor
relative to reducing crack initiation and propagation
probl ens” at page 3, lines 30 and 31 of the application
as filed. It is, however, noted that these features
were not present in claiml of the application as
filed, and these features are regarded as being
preferred features which may contribute to a further

i mprovenent in stress crack resistance, but are not
essential in order to obtain an increase in stress

crack resistance.

The anmendnments nmade to claim 1l of the second auxiliary
request thus satisfy the requirenment of Article 123(2)
EPC.

The amendnents do not extend the protection conferred
and are made in order to overconme a ground of
opposition. The anmendnents nade to the clains thus al so
conply with the requirenents of Article 123(3) as well
as Rule 57a EPC. This was not disputed in the present

case.
Article 76(1) EPC
In the opinion of the Board, the description of the

parent application as filed teaches the person skilled
in the art a method of formng a transparent bottle by
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bl ow noul ding, the bottle possessing increased stress
crack resistance when subjected to alternate
pressurisation and caustic washing at 60°C. The bottle
is thus capable of being cleaned and refilled and thus
reused. Features of the preformwhich give rise to this
result are disclosed at page 4, lines 29 to 38, and
claim 17, and features of the container are disclosed
at page 5, lines 56 and 57; page 6, lines 5 to 8,
Figure 5, and claim9. In connection with the feature
of the chine area of the base being |ess oriented than
the sidewall, reference is made to decision T 359/96
point 3.2 of the reasons, where it is stated that this
is an inevitable result of the bl ow noul ding process
and thus inplicitly disclosed.

The subject-matter of claim1 is thus directly and
unanbi guously derivable from and consistent with, the
di scl osure of the parent application as filed, and the
amendnents nmade to claim 1l of the second auxiliary
request satisfy the requirenents of Article 76(1) EPC.

It was argued that the features of independent clainms 1
and 17 of the parent application as filed should be
included in the present claiml. This is not accepted.

Claim 1l of the parent application as filed is directed
to a container which nmaintains "aesthetic and
functional viability over a mninmmof at |east 5 | oops
wherei n each | oop conpri ses:

(1) an enpty state caustic wash foll owed by

(2) contam nant inspection and product filling/capping,
(3) warehouse storage,

(4) distribution to wholesale and retail |ocations, and
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(5) purchase, use and enpty storage by the consumner
followed by return to a bottler."

It is not, however, seen as being necessary that
claim1l of the patent in suit should specify these
features in their entirety, the claimbeing concerned
with a nmethod of manufacturing a container by bl ow
nmoul di ng, to which the cycle of usage of the container

is not rel evant.

Claim17 of the parent application as filed specifies
that the preformis injection noulded, that the neck
portion of the preformis threaded and that the flute
portion is situated "between said closed one end and
said preformbody”". It was suggested on behal f of
appellant 1l that these features nust be included in
claim1 in order to satisfy the requirenents of
Article 76(1) EPC. However, the nmethod by which the
preformis manufactured and the provision of a screw
thread at the neck portion are not regarded as being
essential features directed to providing a nmethod of
formng a bottle froma preformby bl ow noul di ng whi ch
sol ves the problem of increasing stress crack

resi stance of the bottle. As regards the flute portion,
it is not considered that the wording of claim1l of the
second auxiliary request allows of any other
arrangenment than it being between the closed end and
the sidewall form ng section.

3.3 Clarity

It was objected that the term "nethod of increasing
stress crack resistance” gives rise to a |ack of
clarity. However, as set out in paragraph 3.1 above,

2179.D
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this termis understood as being an indication of the
probl emwhich is intended to be solved by carrying out
the nethod steps specified in the claim

The terns "relatively thin" as applied to the sidewall
and "relatively thick" as applied to the base of the
bottle are clear and nean that the base is thicker than
t he sidewal .

The requirenents of Article 84 EPC are thus satisfied.

Sufficiency of disclosure

It has been argued that the nethod disclosed in the
patent in suit is only directed to the manufacture of a
container having all the features of claim1l of the
parent patent (granted on the basis of the parent
application as filed) as nmaintained in anmended formin
decision T 359/96 and, in particular, the sidewall
having a crystallinity of from24 to 30% It is noted
that it was held in that decision that the inclusion of
this limtation in claiml1l of the parent application as
filed was necessary in order to satisfy the requirenent
of Article 123(2) EPC. This is not, however, the issue

at present under consideration.

There is no reason to suppose that the nethod disclosed
in the patent in suit is not capable of producing
bottl es not possessing all the features of claim1l of
the parent patent as nmaintained in anended form There
is al so no reason to suppose that the nethod disclosed
in the patent in suit is not capable of producing a
bottle, the sidewall of which has a crystallinity
outside the range of 24 to 30% whilst neverthel ess
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havi ng an increased stress crack resistance. The
invention is thus disclosed in a manner sufficiently
clear and conplete for it to be carried out by a person
skilled in the art. The requirenents of Article 83 EPC
are thus satisfied.

Novel ty

As di scussed below in connection with the issue of
inventive step, the subject-matter of claim1l is

di stingui shed over the disclosure of the docunent
regarded as formng the closest prior art, i.e.
docunent D30, by the preform having a thicker
cylindrical wall in a base formng flute portion than
in a sidewall form ng section, and the chine area of
the bottle having an increased thickness relative to
the sidewall and being | ess oriented than the sidewall.

Docunent D4 is solely concerned with bottles whose
bottomis reinforced with ribs.

The bottle of docunment D5 does not possess a chinme area
havi ng an increased thickness relative to the sidewall.

Wi | st the preformand finished product of docunent D38
possess a sidewal |l having an increased thickness in its
| oner region, the product is a squeezabl e dropper for,
for exanple, eye drops, and not a reusable bottle.

The base of the bottle of docunment DO is biaxially
orientated, so that there is no suggestion of the chine
area of the bottle being | ess oriented than the

si dewal | .
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Whi | st docunment D11 shows a preform having a thickened
region in the base and |ower sidewall, there is no
mention of the relative wall thicknesses of the
resulting bottle, or of the relative degrees of

orientation.

Docunment D12 is concerned with the production of a
multi-footed bottle, so that there is no disclosure of
t he production of a bottle having a chanpagne-type
base.

Thus, none of the prior art docunents disclose a nethod
having all the features of claiml1l. It may al so be
noted that no objections of |ack of novelty were raised
against claim1l of the second auxiliary request. The
subject-matter of claim1 is thus novel.

| nventive step

Cl osest prior art

The cl osest prior art is represented by docunent D30,
reference being nmade in particular to Table 3 at

page 19. This table sets out thickness, density,
expansion and orientation of two bottles, one being
made in accordance with Exanple 3, and the other being
made in accordance with Conparative Exanple 3.

The bottle of Conparative Exanple 3 is not seen as
being a suitable starting point for a bottle having an
i nprovenent in its stress cracking resistance
properties, thus enabling the bottle to be reused,
since it suffers fromdeformation when filled with hot
water at 80°C, as set out in Table 2 at page 18.
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As regards the bottle of Exanple 3, it is nade by bl ow
nmoul di ng a preform having an el ongated body for form ng
a container sidewall and being closed at one end and
open at the opposite end, the closed one end being
defined by a bottom having a generally hem spheri cal
outer surface, and the preform open end having a neck
finish. The preformthus does not possess a section
tapering in wall thickness for form ng a container
shoul der portion, nor is there a thicker cylindrical
wall in a base formng flute portion than in a sidewall
form ng section.

As regards the wall thickness of the bottle, at

poi nt 25, corresponding to the chinme area, the wall

t hickness is 0.395 mm and thus falls within the val ues
given for points 8, 15 and 22, which Iie on the
sidewal | . However, the wall thickness at points 22, 23
and 24 is sonewhat greater than that at points 8, 15
and 25. There is thus no clear and unanbi guous

di scl osure of a chinme area having an increased

t hi ckness relative to the sidewall. On the other hand,
the recessed central area of the base (points 26

and 27) has an increased thickness relative to the

t hi ckness of the sidewall, and the base is continuously
reinforced and w thout ribs.

As regards the orientation, the nost highly expanded
region (a) of the bottle extends into the chine area at
poi nt 25 and ends before a "sudden thickness transition
poi nt" (see Exanple 3 at page 15) occurring at

poi nt 26, where is found a | ow expansion portion (b). A
non- expanded, non-orientated portion (c) occurs in a

recessed central portion at point 27 (it is noted that
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Tabl e 3, Exanple 3 erroneously refers to (a) rather
than (c) at this point). As regards the values for
axial and circunferential orientation, given in the

| ast columm of Table 3, it is noted that, in the axial
direction, the orientation at point 25 is greater than
that at point 23, but less than that for points 8

and 15. The values for circunferential orientation
remai n substantially constant. It is further noted that
the intention of the inventors of the subject-matter

di scl osed in docunment D30 is to increase the biaxially
orientated wall area (a) of the bottle and to restrict
t he | ow expansion portions (b) to the centre of the
bottom (see page 6, lines 3 to 37). There is thus no
cl ear and unanbi guous di scl osure in docunent D30 of a
chime area which is less oriented than the sidewall.

Docunent D8 cannot be regarded as the cl osest prior
art. This docunent does not relate to the production of
reusabl e bottles but to the production of a dropper,
for exanple for eye drops, with a sidewall having a
thin portion between upper and | ower thicker portions
in order to inprove the accuracy of dosage of the

dr opper.

3.6.2 bject of the invention
The object of the invention is to render the bottle
capabl e of being refilled and reused, by reducing

stress cracking which occurs as a result of hot caustic
washi ng and pressurisation.

2179.D
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Sol uti on

According to claim1l, the above problemis solved by
the preformhaving a thicker cylindrical wall in a base
formng flute portion than in a sidewall formng
section, and the chine area of the bottle having an

i ncreased thickness relative to the sidewall and being
| ess oriented than the sidewall.

The solution according to the invention is not
suggested by any of the cited prior art docunents. As
stated above, docunent D30 itself teaches that the
strongly biaxially orientated wall area (a) of the
bottl e should be extended into the chime area, this
bei ng achieved by virtue of preheating portions of the
preform whi ch cone into contact with the mould and the
expansion rod during bl ow noul ding (page 9, lines 23
to 32). This thus teaches away fromthe provision of a
chinme area which is less oriented than the sidewall.

Docunent D4 discloses a bottle in which the bottomis
reinforced by radial ribs 34 (see, for exanple,
claim1, and the description at colum 2, line 65 to
colum 3, line 4), and thus teaches away fromthe

provi sion of a continuously reinforced base.

Docunent D5 relates to a PET bottle which is intended
to be reused. However, this is achieved not with the
features of the present invention, but by choosing PET
having an intrinsic viscosity greater than 1 (page 5,
lines 3 to 9), by nodifying the stretching process
(page 6, lines 15 to 29), and by using generally
thicker walls (page 7, lines 16 to 27).
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Docunent D8 suggests a preform the lower part 8 of the
wal | of which is thicker than the m ddle section 7 of
the sidewal |l (Figure 4). The purpose of this formis,
however, to produce a bottle having a thicker |ower
wal | portion 80 adjacent to the base, so as to enable
its use as a dropper, for exanple for eye drops, the
feature of a sidewall having a thin portion 70 between
t hi cker portions 60 and 80 being intended to inprove

t he accuracy of dosage of the dropper. The teaching of
this docunent thus does not address problens of stress
cracking. In addition, there is no suggestion that the
t hi cker wall portion should be |less oriented than the
thin portion.

Docunment D9 contains a simlar teaching to that of
docunent D30, to the effect that, in order to obtain
strength in the bottomof the bottle, it should be
biaxially orientated (see colum 1, lines 11 to 29).

Docunent D11 di scl oses at page 226, Figure (b), a
preform having a greater wall thickness in the bottom
region than in the remainder of the preform The
docunent is in the formof a discussion between two
experts, and on page 227, fifth full paragraph, one of
t hese experts comments that such a preform m ght be
used in order to provide nore material in the bottom
area of the bottle. In reply (sixth full paragraph),
the other expert comments that this nmay cause probl ens
in view of the fact that the thickened portion wll
show di fferent stretching characteristics as conpared
with the remai nder of the preform and in an extrene
case no stretching at all may occur in the thickened
portion. Thus, not only is this docunment not concerned

wi th the probl em of reducing stress cracking, but,
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t aken as a whol e, does not encourage the person skilled
in the art to adopt such a preform

Docunent D12 di scl oses the use of a preformas shown in
Figure 2, in which the wall thickness continuously

i ncreases towards the bottom end, the object being to
reduce the amount of plastic material required to form
the bottle (page 5, lines 6 to 16). The finished bottle
is, however, intended to have a nulti-footed bottom
(claim11, line 3). This docunent is thus not concerned
with solving the problem solved by the invention of the
patent in suit, and does not offer the solution adopted
in the patent in suit.

O her conbi nati ons of the above docunents al so do not

| ead to the subject-matter of claim1 w thout involving
an inventive step. Thus, the fact that docunent D8 is
concerned with inproving the accuracy of dosage of a
dropper and is not concerned with problens of stress
cracki ng when subjected to alternate pressurisation and
caustic washi ng neans that the suggested conbi nations
of either document D4 or docunment D5 with docunent D8
do not render the subject-matter of claim 1l obvious.

The subject-matter of claim1 according to the second
auxiliary request thus involves an inventive step.
Clainms 2 to 21 are appendant to claiml and simlarly

i nvol ve an inventive step.
Acknowl edgenent of the prior art
An acknow edgenent of docunent D30 has been introduced

into the description of the patent in suit in the
followi ng terns.
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"JP- A-54-88481 discloses a biaxially oriented bottle
and production nethod therefor. To provide the bottle
with thermal stability, |ow expansion portions in the
chanpagne-type base and between the shoul der and neck
portions are made extrenely small, and this is achi eved
by preheating parison portions corresponding to the
neck and the bottom portion contacted by an expansion
rod to a high tenperature.™

It was objected that this is inadequate insofar as no
indication is given as to which features of claiml
according to the second auxiliary request are known
fromthis docunment. However, in order to satisfy the
requi renents of Rule 27(1)(b) EPC, it is nerely
necessary to "indicate the background art which ... can
be regarded as useful for understanding the invention
and, preferably, cite the docunents reflecting such
art." The passage cited above thus satisfies this
requi renent, even though no indication is given as to

which features of claiml1l are known fromthi s docunent.
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For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent on the basis of the
fol |l owi ng docunents:

(a) claims 1 to 21 filed as second auxiliary request
on 28 March 2003; and
(b) description, pages 2, 2A, 2B, 3 to 6, submtted
during oral proceedings; and
(c) drawings, Figures 1 to 6 as granted.
The Regi strar: The Chai r man:
M Dai nese W Mbser
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