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Summary of Facts and Submn ssions

0907.D

Eur opean patent No. 0 497 748 was granted on
21 Septenber 1994 on the basis of European patent
application No.92 850 013.1.

The granted patent was opposed by the | egal predecessor
to the present appellants. They requested revocation of
the patent in its entirety on the grounds that its
subject-matter |acked novelty and/or inventive step
(Article 100(a) EPC).

As evidence of the state of the art they relied in the
notice of opposition inter alia on docunents concerning
the prior use of a catamaran built by the present

appel lants in 1990. The vessel was naned "Shun Shui”
These docunents were |abelled "D2". Also relied upon
was an article concerning the catamaran "Patria" in

" Shi pping World & Shipbuil der”, 1989, pages 304 to 307
(docunent D3). Subsequently there was al so submtted a
report drawn up by M Janes Bl ack of the present
appel | ants concerning various vessels and their hul
forms including the "Shun Shui” the hull of which was
desi gnated "Austal 18" by the shipbuilders. This
report, dated 6 March 1996, was | abelled "docunent D5".

Wth letters dated 22 June, 25 June and 23 July 1998
extensi ve observations were nade by a third party under
Article 115 EPC. The bul k of the docunents submtted
conprised affidavits filed in opposition proceedi ngs
agai nst the correspondi ng Australian patent
appl i cation.

Wth a letter dated 16 April 1999 the | egal predecessor
of the present appellants filed, in support of their
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subm ssions, a set of papers deriving fromthe third
party observations and evidence filed by the present
respondents (proprietors of the patent). This set of
papers was | abelled "docunent D7". For convenience this
designation will be maintained in the present deci sion.

Wth its decision posted on 19 April 2000 the
Qpposition Division held that the patent could be
mai ntai ned in amended form Caim1 on which that
deci si on was based reads as foll ows:

“"A hull for multi-hull seagoing passenger and cargo
vessel s capabl e of speeds greater than 30 knots,
wherein the vertical distance fromthe hull base line
to the volunetric centre-of-gravity of the underwater
body of the hull up to a water |ine that corresponds to
a normally occurring hull draft is greater than 55% of
the draft of the hull defined between the base Iine and
the water line in the case of the sternwards half of
the hull |ocated between the stern and m dshi ps of the
hull, and the width of the hull at the water line is
substantially greater in the afterbody of the hull than
in the forward body of the said hull and generally
decreases in a forward direction, and the cross-
sectional shape of the hull at the forward half of the
hul | includes a bul bous underwater and narrow wai st ed
part which extends through the water |ine characterized
in that said vertical distance is |ess than 55% of the
draft of the forward half of the hull |ocated between
the forebody of the hull and m dships; and in that the
di stance between the base line and the gravity centre
point of the frane area delimted by the water |ine at
a position corresponding to 75% of the total |ength of
t he underwater body of the hull calculated fromthe
stern of the hull is less than 55% of the draft."
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A notice of appeal against this decision was filed on
19 June 2000, the fee for appeal having been paid four
days earlier

The statenment of grounds of appeal was filed on

25 August 2000. Wth this statenent were filed four new
docunents "A" to "D', relating to the hull formof the
vessel "Shun Shui".

Wth further subm ssions of 5 February 2002 the

appel lants filed additional docunents emanating from
the Australian opposition proceedings, including an
extensi ve expert report by M N gel Watson on

conpari sons between the performance of various hul
shapes anong them "Austal 18", "Austal 18" nodified to
fall within the terns of the contested patent, and the
preferred enbodi nent of the contested patent.

Oral proceedings before the Board were held on 5 March
2002.

The appel l ants requested that the decision under appea
be set aside and the patent revoked in its entirety.

The respondents requested that the appeal be dism ssed
and the decision of the Qoposition Division confirned.

At the oral proceedi ngs the respondents presented
witten comments on the further subm ssions of the
appel lants from5 February 2002.

The argunents of the appellants in support of their
request for revocation of the patent were substantially
as follows:
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Al t hough not as such unclear, various terns used in
present claim1l were very broad in anbit. In particular
the statenent that the width of the hull at the
waterline "generally decreases in a forward direction”
did not exclude short sections of the hull where the

wi dth was constant or even increasing. As for the

requi renment of a particul ar wai sted cross-sectiona
shape of the hull "at the forward half", this could not
be understood as neaning that all of the forward half
of the hull, or even the mgjority of it had this shape.
The termnerely required that the stated cross-
sectional shape was present sonewhere in the forward
hal f. Taking the wi de scope of these terns into account
there could be no dispute that the "Austal 18" hul
corresponded to what was defined in the preanble of
claim 1.

The characterising clause of the claimrequired that
two specified vertical distances should be | ess than
55% of the normally occurring hull draft. The evi dence
showed that in the case of the "Austal 18" hull the
correspondi ng values were slightly less than 57% The
di fferences between what was clained and the prior art
was so snmall as to be negligible and covered by nornmal
tol erances and/or differences in |oading and trim of
the associ ated vessel. As could be clearly seen in
particular fromM Wtson's report differences of this
magni tude had no appreci able effect on sea-keeping. As
a consequence the subject-matter of the claimlacked
novel ty.

However, even if novelty were conceded, it was apparent
that the marginal differences involved could not
justify an inventive step. In conparison with the
"Austal 18" hull at the clained invention proposed was
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to apply to a somewhat greater extent principles
deriving fromthe known "small water area twin hull"
(SWATH) concept. The argunents and evi dence presented
by the respondents in support of their invention

| eading to a dramatic inprovenent in sea-keeping were
all related to vessels whose paraneters were far
renoved fromthe limts set by the claim

The respondents argued essentially the followng in
reply:

The speci al cross-sectional shape of the forward half

of the hull as defined in the preanble of claim1 did
not indeed need to extend along the whole | ength of the
forward half but at |east along a major portion of it
extendi ng sternwards fromthe prow of the vessel. This
interpretation was consistent with and supported by the
second requi renent stated in the characterising clause
of the claimconcerning the position of the gravity
centre point of the franme area at a position 75% al ong
the hull considered fromstern to prow. The "Austal 18"
hul I had nothing nore than a conventional bul bous bow
and did not exhibit the special cross-sectional shape
defined in the preanble of the claimalong any
significant length of the hull. This feature had
therefore been m stakenly placed in the preanble of the
claimand was in fact un inportant distinction over the
prior art.

In addition to this the "Austal 18" hull did not neet
either of the requirenents specified in the
characterising clause of the claim The differences
bet ween the val ues actually nmeasured with respect to
the "Austal 18" hull and those specified in the claim
were not insignificant and the argunents of the
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appel l ants that they woul d be covered by nornal

tol erances or be negated by changes in loading or trim
of the vessel were not supported by the facts. The
subject-matter of claim1l was therefore clearly novel

The tests perforned by the appellants in an attenpt to
denonstrate that there was no appreciabl e inprovenent

i n performance between the hull clainmed and the

"Austal 18" hull were invalid since the tested hul
allegedly conformng to the invention did not have the
requi red cross-sectional shape of hull over a major
portion of the forward half. The fact of the matter was
that the invention represented a breakthrough in hul
design for high speed nulti-hull vessels, enabling the
pitching centre to be brought significantly forwards of
m dships with a dramatic i nprovenent in sea-keeping
qual ities.

Reasons for the Deci sion

0907.D

The appeal is conplies with the formal requirenents of
Articles 106 to 108 and Rules 1(1) and 64 EPC. It is
t heref ore adm ssi bl e.

As explained in the introductory description of the
pat ent specification the several well-known advantages
of multi-hull vessels of the catamaran type are

associ ated with one troubl esone drawback, which is
their susceptibility to violent vertical acceleration
i n heavier seas. A design concept devel oped to conbat
this was the "small water area twin hull"(SWATH) vesse
whi ch had conpletely subnerged torpedo |like hulls on
whi ch the superstructure was supported via narrow
struts extending through the water |ine (an exanple of
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such a vessel is the "Patria" described in docunents
D3). Al though the sea-keeping properties of a SWATH
vessel were excellent, the design was beset with

vari ous problens, in particular Iowload stability and
difficulty in the installation of the power system

Agai nst this background the object of the clained
invention is thus (cf. colum 2, first paragraph of the
pat ent specification) to provide a hull structure which
(a) has low tendency to upward lift under the influence
of waves during novenent of the vessel through the
water, (b) is highly efficient and will allow the
vessel to be propelled at high speeds, (c) will result
in only a small reduction in speed in high seas,

(d) has a high | oad resistance and will enable the
vessel to be powered by neans of any desired power
means, including water-jet propul sion systens, and (e)
has high stern stability so as to enable the vessel to
be | oaded and unl oaded fromthe stern thereof.

As a prelimnary to determ ni ng whether the sol ution of
this technical problemas defined in claim1 is novel
and inventive it is necessary to consider in nore
detail what the anbit of sone of the ternms used in the
claimis.

The statenment that the width of the hull at the
waterline "generally decreases in a forward direction”
was introduced into the claimfromthe description. It
has to be seen in the light of the statenent already
present in granted claiml1l that the width of the hul

at the water line is "substantially greater in the
afterbody of the hull than in the forward body of the
hul | " and al so the statenent in granted dependent
claim7 that the wwdth of the hull at the water line is
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"substantially constant in the case of the sternward
guater part of the vessel and then narrows towards the
prow'. Thus claim7 admts of the possibility that
there may be one quarter of the hull where the width at
the water |ine does not decrease, which assists in
giving a neaning to the term"generally"” in the

st at ement under consi derati on.

Indeed, if it is permssible that in one quater of the
hull| there is no decrease in wdth at the water I|ine,
the Board can see no reason why the statenent in
question should exclude a small region, particularly
when this is at the very stern of the vessel, where
there is an increase in this wdth in the forward
direction. In fact the respondents in no way sought to
chal | enge that conclusion and conceded that the
"Austal 18" hull, which exhibits such a small increase
in wdth before tapering then over the rest of its

| ength towards the prow, corresponded to this feature
of the claim At this point it should perhaps be
enphasi sed that there has never been any disput that
the "Austal 18" hull belongs to the state of the art.

The second feature of the preanble of claim 1l requiring
attention, concerning the cross-sectional shape of the
hull "at the forward half of the hull", is nore

probl emati ¢ and here there exists no consensus between
the parties as to its neaning. The difficulty stens
fromthe choice of the preposition "at". Having regard
to the fact that in the preferred enbodi nent the stated
cross-sectional shape of a bul bous underwater part and
a narrow wai sted part extending through the water |ine
Is present along the whole of the forward part of the

hul |, it m ght be possible to view the use of "at" as a

mnor linguistic infelicity and understand the feature,
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in the light of the description, as indeed referring to
the whole of the forward part of the hull. However,

t hat approach woul d not coincide with how the
respondents thensel ves believe the term should be
under st ood.

In their viewthe reference to a particular cross-
sectional shape "at the forward half of the hull" neans
that at least half of the forward half, considered
sternwards fromthe prow, nust have the defined shape.
As a consequence they argue that the defined shape nust
be present at the position referred to in the
characterising clause of the claim ie at 75% of the
total length of the underwater body of the hul
calculated fromthe stern, and that the person skilled
in the art would recogni se the conbination of the
gravity centre point at this position and the presence
there of the defined cross-sectional shape of the hul
as being the essential prerequisite for obtaining the
advant ages associated with the invention. On the basis
of that interpretation of the claimthe feature

i nvol ved had been wongly placed in the preanble as it
was not present in the "Austal 18" hull

The Board is not convinced by the argunents of the
respondents with respect to this feature. If the claim
Is not to be understood as neaning that the defined
cross-sectional shape is present along the whole of the
forward half of the hull then in the opinion of the
Board the only acceptable alternative is that there is
a portion of this half of the hull, of indeterm nate
but not insignificant length "at" or in which the
required shape is present. On that basis and havi ng
regard to the evidence on file concerning the shape of
the "Austal 18" hull (see in particular the docunents
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"A" to "D' filed with the statenent of grounds of
appeal and M Watson's report) the Board is satisfied
that the feature involved is present in this known
hul | .

The first of the features stated in the characterising
clause of claim 1l has also been criticised by the
appel | ants as being essentially indeterm nate, but the
Board cannot agree. Although the | anguage involved is
I ndeed sonewhat elliptic, the neaning becones clear
when reference is had to what is said about the
sternwards half of the hull in the preanble of the
claim In particular, the requirenment is that the
vertical distance fromthe hull base |ine to the
volunetric centre of gravity of the underwater part of
the forward half of the hull is |less than 55% of the
normal Iy occurring draft.

In any case, the appellants apparently had no great
difficulty in understanding the nunerical limtations
stated in claim1l when it canme to determ ning the
correspondi ng value for the "Austal 18" hull. According
to docunent D7 the vertical distance fromthe hull base
line to the volunetric centre of gravity for the
sternwards half of the hull is 60.7%of the draft at

m dshi ps at departure |oad, 62.4% at half-|oad and
64.0% at |ightship | oad. The three correspondi ng val ues
for the forward half of the hull are 56.8% 56.5%

and 56.1% As for the vertical distance fromthe base
line to the gravity centre point of the underwater
frame area at a position 75% forwards fromthe stern
the three values are 56.9% 56.2% and 55. 3% of the
draft at mdships, or if in the alternative the draft
at the sane position is taken as the rel evant basis,

56. 6% 56.8% and 57. 0%

0907.D Y A
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It can thus be seen that with regard to the position of
the volunetric centre of gravity of the sternwards half
of the "Austal 18" hull, this lies well within the
limt specified in the preanble of claim1.
Furthernore, as already expl ained above, the Board is
satisfied the all of the other features specified in
the preanble of claim1l are present in the "Austal 18"
hul | as well. Accordingly novelty can only reside in
the features specified in the characterising clause of
the claim As is apparent fromthe above the position
of the volunetric centre of gravity of the forward half
of the hull and the position of the gravity centre
poi nt of the underwater frane area 75% forwards form
the stern indeed |ie outside the respective limts set
by the claim Neverthel ess, the appellants argue that
the differences are so small and so | acking in any
genui ne technical effect that they should be ignored
for the purposes of determ ng novelty. The Board cannot
agree. The appellants have failed to provide any
concrete evidence for their allegation that at certain
| oadi ng conditions the paraneters involved would
actually fall within the clained limts and the

di fferences, although small, are by no neans
insignificant and totally lacking in any techni cal
effect. as is in fact denonstrated by M Watson's
report, see for exanple the graph on page 57 of

"Annex B". The subject-matter of claim1l is therefore
novel .

Turning to the question of inventive step, it is not in
di spute that the individual ains (b), (d) and (e) of
the overall object of the invention quoted above are
all achieved by the "Austal 18" hull. As regard the

i ndi vidual ainms (a) and (c), ie providing a hul
structure which has | ow tendency to upward |ift under
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the influence of waves thus resulting in only a snal
reduction in speed in high seas, these are inherent
sea- keepi ng properties of the SWATH desi gn concept.

G ven that the forenost part of the "Austal 18" hul

al ready exhibits to sone extent the SWATH-Ii ke
characteristic of a bul bous underwater part and a
narrow wai sted part which extends through the water
line, it was an obvi ous neasure for the person skilled
in the art further to inprove the sea-keeping
properties of the "Austal 18" hull by nodifying the
forward half of the hull to increase the degree of its
SWATH- | i ke shape. As is clear fromthe evidence on
file, see for exanple pages 15 and 16 of "Annex B" of
t he above nentioned report, the anpbunt and nature of
the change in the hull shape required to bring it
within the limts specified in the characterising
clause of claiml1l lie within the norrmal design
conpetence and freedom of the person skilled in the
art.

The evidence relied upon by the respondents as show ng
that the clained invention led to a dramatic

I nprovenent in sea-keeping properties, in particular by
di spl acing the pitching centre forward, which evidence
(found at pages 14 and 15 of docunent D7) essentially
formed the basis for the finding by the Qoposition

Di vi sion of non-obviousness, relates to hulls the
paraneters of which are widely renoved fromthe limts
set by claim1. In particular, on the basis of the
docunents provided by the respondents at the ora
proceedi ngs, the distance above the hull base |ine of
the gravity centre point at the frame 75% forward from
aft is for the vessel HSS 1500 40.7% of the draft and
for the vessel HSS 760 42.4%of the draft. It is not
however the obvi ousness of the corresponding hulls
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which is up for consideration, but that of the hull
defined in claim1.

The subject-matter of claiml1 therefore | acks inventive
step (Article 56 EPC).

O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The patent is revoked.

The Regi strar: The Chai r man:
S. Fabi ani F. Gunbel

0907.D



