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Summary of Facts and Submn ssions

0586.D

Eur opean patent application No. 95 107 408.7 was
refused by a decision of the Exam ning D vision posted
on 1 Decenber 1999.

The reason given for the decision was that the subject-
matter of the independent clains 1 and 25 then on file
| acked inventive step with respect to the common
general know edge of the person skilled in the art and
t he di scl osure of docunent US-A-5 240 109 (D1).

A notice of appeal against this decision was filed on
28 January 2000 and the fee for appeal paid at the sane
time. The statenent of grounds of appeal was filed on

3 April 2000.

Oral proceedings before the Board were held on
5 February 2002.

At the oral proceedings the appellants (applicants)
submtted a new set of docunents (clains, description
and draw ngs) on the basis of which they requested the
grant of a patent.

The wordi ng of independent clains 1 and 23 according to
this request is as foll ows:

"1l. A nethod for delivering a plant package to a
predet erm ned destination, conprising:

provi di ng a support surface;

providing a plurality of plant packages each
conprising a floral container and a floral
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"23.
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groupi ng di sposed within the floral container, the
floral container being substantially higher than
it is wde and having an exterior bottom end
surface for attaching to the support surface;

di sposing the plurality of plant packages on the
support surface and bondi ngly connecting only the
exterior bottomend surface of the plant packages
to the support surface via a connecting bondi ng
material to hold the plant packages in a
substantially vertical or upright orientation; and

transporting the support surface with the
plurality of plant packages bondi ngly connected
thereto to the predeterm ned destination, the
floral container being a vase."

A pl ant package assenbly (40) prepared for
transport to a predeterm ned destination,
conpri si ng:

a support surface (46 or 46a);

a connecting bonding material (24 or 48); and

a plurality of plant packages (26 and 34) which
are bondingly connected to the support surface via
t he connecting bonding material, wherein each

pl ant package conpri ses:

a vertically oriented floral container (26) having
an exterior bottomend surface (30), the flora
contai ner being substantially higher than it is

wi de and bei ng bondi ngly connected via the
connecting bonding material only at the exterior
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bottom end surface (30) to the support surface
such that the floral container is held in a
substantially upright orientation; and

a floral grouping (34) having a stemend and a

bl oom end, wherein at |east a portion of the stem
end of the floral grouping is disposed within the
floral container, thereby form ng the plant
package conprising a floral grouping and a flora
container, the floral container (26) being a

vase (26)."

Dependent clains 1 to 22 relate to preferred
enbodi nents of the nethod of claim 1 and dependent
clains 24 to 34 to preferred enbodi nents of the
assenbly of claim 23.

I n support of their request the appellants argued in
essence that none of the available prior art docunents
was properly conparable with the concept involved in
the clained invention by virtue of which it had becone
possible for the first tine to deliver floral groupings
in vases in a cheap, safe and sinple manner.

Reasons for the Decision

0586.D

The appeal conplies with the formal requirenents of
Articles 106 to 108 and Rules 1(1) and 64 EPC. It is
t heref ore adm ssi bl e.

In general terns the clainmed invention is concerned
with the bul k transport of plant packages, each
conprising a container and a "floral grouping", from
for exanple a grower to a trader. (The term"flora
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groupi ng" as defined in the application is broad in
anbit and extends inter alia to single bloons.)

More specifically, in the independent clainms now under
consi deration, the nature of the container has been
nore cl osely defined as being a vase and substantially
higher than it is wide. The basis for this restriction
is to be found in particular in the penultinmate

par agraph of page 8 of the description, where it is

al so indicated that the height of the vase is generally
at least three to five tines greater than the narrowest
di aneter. Al of the enbodinents of figures 1 to 6, 9
and 10 relate to the transport of floral groupings in
such vases, the height of which appears to be of the
order of four tines the wdest and ten tines the
narrowest dianeter. The enbodi nents of figures 7 and 8,
whi ch concerned the transport of floral groupings in
pots, have been del eted as a consequence of the
restriction of the clains. In the light of the above
there are no objections under Article 123(2) EPC to the
anmended set of docunents.

According to the clained invention the plant packages
are prepared for transport by bondingly connecting the
bott om end surface of the vase to a support surface, so
that they are held in a substantially upright
orientation. The bond may be obtained through the use
of an adhesive material on one or the other of the
bott om surface of the vase or the support surface, or
of a cohesive material on both said surfaces. The use
of magnetic materials is also envisaged in this

cont ext .

As the Examining D vision correctly pointed out inits
deci sion, there are plant packages, in particular
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potted plants, which require for obvious reasons
delivery in a substantially upright orientation.
According to the Examning Division it had been known
to prevent such plant packages fromtoppling over
during transport by providing for exanple side support
nmeans such as cavities in the support surface. Although
no docunentary evidence for that assertion was
avai l able, the only prior art cited in the search
report being docunent D1, which was already nentioned
in the application as originally filed and relates to
the transport of wapped floral groupings |ying

hori zontally on a support surface, the Board is
satisfied that the type of transport arrangenent
referred to by the Exam ning Division belongs to the
state of the art. In any case, the appellants, with
their statenent of grounds of appeal, referred to

rel evant prior art in this context, viz US-A-2 721 022
(D4). According to this docunent an assenbly of potted
plants is firmy |located on the support surface of a
transport contai ner by means of crossing hol d- down
strips engaging the top edges of the pots.

As al ready i ndicated above, docunent D1, the prior art
particularly relied upon by the Exam ning Division, is
not concerned with the transport of plant packages
conprising a vase and a floral grouping but instead
wWith the transport of wapped floral groupings. To
prevent novenent of the floral groupings laid

hori zontally within a transport container its inside
bott om surface and preferably al so sone of its
sidewal I's may be provided with adhesive strips which
contact the wapping material of the floral groupings.
Alternatively or additionally this wapping nmateri al
may exhi bit adhesive qualities.
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In view of the significantly greater need for stability
when transporting plant packages conprising relatively
hi gh vases and floral groupings in an upright
orientation, conpared with laid flat wapped flora
groupi ngs, together with the nore arduous basic
mechani cal consi derations involved, the Board is
satisfied that the person skilled in the art woul d not
have been led in an obvious manner by the teachings of
docunent D1 to the conclusion that he could replace the
positive | ocating neans envi saged generally in the
state of the art by a sinple adhesive or cohesive bond
bet ween a support and the bottom surface of the vases.

No different conclusion is reached if account is taken
of US-A-3 374 884 (D3), which was introduced into the
proceedi ngs by the Examning Division fromits own
know edge, and whi ch discloses a supply and di spl ay
package for confectionery articles where the articles
are each di sposed on a rai sed pedestal having an
adhesi ve coating. The conditions associated with the
transport of such articles cannot be conpared with
those relating to plant packages conprising a vase and
a floral grouping.

The subject-matter of present independent clains 1

and 23 nust therefore be seen as involving an inventive
step (Article 56 EPC). The sane conclusion had in fact
evi dently been reached by the Exam ning D vision in the
context of clainms notionally corresponding to those now
under consideration, as can be seen fromits
communi cati on, posted on 30 January 1998.
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O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remitted to the first instance with the
order to grant a patent with the follow ng docunents:

Clainms 1 to 34, description pages 1 to 15 and Figures 1
to 8 all filed at the oral proceedings.

The Regi strar: The Chai r man:

S. Fabi ani F. Gunbel
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