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Summary of Facts and Subm ssi ons
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The European patent application No. 95 200 606.2 was
refused by a decision of the exam ning division
di spat ched on 9 Decenber 1999.

The reasons the exam ning division gave for the refusal
was that the description (page 1) of the application
was anmended in such a way that it contained subject-
matt er extendi ng beyond the content of the application
as originally filed (Article 123(2) EPC)

The appel | ant | odged an appeal against this decision on
26 January 2000 and simultaneously paid the appeal fee.
The statenent setting out the grounds of appeal was
filed on 31 March 2000.

The main request of the appellant reads as follows: "It
is requested that the Exam ning Division rectifies its
decision and allows applicant to file a further reply
to deal with the objections nade under 2.1 in the
conmuni cation of 29 January 1999. If this request is

al | oned, reinbursenment of appeal fees is

requested, ...".

Auxiliarily, the appellant requested that the decision
under appeal be set aside and that a patent be granted
on the basis of the follow ng docunents:

Cl ai ns: No. 1 filed with the letter of 27 My
1999; No. 2 to 7 filed with the letter
of 28 July 1998;
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Descri ption: page 1 as filed with the statenent of
grounds of appeal; pages 2 to 4 as filed
with the letter of 27 May 1999; pages 5
to 10 as filed with the letter of
28 July 1998;

Dr awi ngs: Figures 1 to 6 (Sheets 1/4 to 4/4) as
originally filed.

Claim 1 according to the auxiliary request of the
appel l ant reads as foll ows:

"1l. A construction including at |east one inplenent
for mlking animals, such as cows, while the inplenent
further conprises a detector (15) for determ ning the
position of the teats of an aninmal, the teat cups being
arranged such that they are controll able and novabl e
relative to the detector during the determ nation of
the teats, the attachnment of pairs of teat cups to the
robot arm i ncluding common pivotal arns, characterized
in that a teat cup is attached to the pivotal arns for
rotation about its own axis."

In the statenment setting out the grounds of appeal the
appellant, referring to the main request, expressed
inter alia the view that the decision under appeal
contravened the principle of fair proceedi ngs,
particularly with respect to Article 113(1) EPC.

Wth respect to the main request, the board in a
conmmuni cati on di spatched on 16 June 2000 expressed the
view that the main request of the appellant did not
concern the board but the departnent which was
responsi ble for the decision (i.e. the exam ning
division), in so far as the appellant had requested
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that the appeal ed decision be rectified by this
instance (Article 109 EPC).

Mor eover, the board al so expressed the opinion that the
deci si on under appeal was based on a ground on which

t he appel l ant had had the opportunity to present its
coment s.

Wth this communication the appellant was infornmed that
t he amendnments to the description upon which the
auxiliary request was based clearly net the objections
on whi ch the decision under appeal was based and that -
having regard to the nature of the amendnents
concerning Caim1l1 of this auxiliary request - the
board considered it as being expedient to remt the
case to the first instance for further exam nation
(Article 111(1) EPC) and therefore intended to continue
the proceedings in witing with a decision for remttal
provi ded the appellant had not mmintained its request
for oral proceedings.

The appellant inits reply dated 30 June 2000 wi t hdrew
its auxiliary request for oral proceedings so that the
case could "be continued in witing for the exam ni ng
di vi si on".

Reasons for the Decision

1
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The appeal is adm ssible.

Mai n request

The appellant inits reply dated 30 June 2000 did not
reply to the provisional coments raised by the board
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in its conmunication dispatched on 16 June 2000 (see
section VI above). The board sees no reason to change
its opinion in these respects.

Therefore, the main request of the appellant cannot be
al | oned.

Auxi | iary request

This request is based inter alia upon the anended

page 1 filed with the statenent of grounds of appeal.
The passages objected to by the exam ning division,
upon whi ch the appeal ed deci sion is based, have been
exci sed fromthe anended description. Thus, the only
obj ections upon which the decision to refuse the
application was based did not apply any longer for the
description as presently anended.

However, it is not clear to the board whether the
clainms according to the auxiliary request have been
exam ned by the exam ning division. In particular, it
has to be noted that Claim1l according to this request
was anmended with respect to Claiml as filed with the
letter dated 28 July 1998 not only as suggested by the
exam ning division in its comunication dated

29 January 1999 but al so by excision of features
concerning the connection of the teat cups to the robot
armvia three pivotal arns.

Therefore the board considers it to be appropriate to
set aside the decision under appeal and, in the
exercise of its discretion under Article 111(1) EPC to
remt the case to the exam ning division for further
prosecution on the basis of the auxiliary request.
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the exam ning division for
further prosecution.

The Regi strar: The Chai r man:

N. Magouliotis C. Andries
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