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Summary of Facts and Subm ssi ons

2084.D

The appel |l ant (opponent) filed an appeal against the
deci sion of the Qpposition Division to maintain the
Eur opean patent No. 0 521 642 in amended form

Opposition was filed against the patent as a whole and
based on Article 100(a) EPC (lack of novelty and | ack
of inventive step), Article 100(b) EPC (insufficient

di scl osure of the invention) and Article 100(c) EPC
(extension beyond the content of the application as
filed). The Opposition Division held that the grounds
for opposition did not prejudice the nmaintenance of the
patent in anmended formin accordance with the main
request filed during oral proceedings before the

Qpposi tion Division.

The appel | ant requested that the decision of the
OQpposition Division be set aside and the patent
revoked.

The respondent requested that the patent be maintained
on the basis of their main request filed with letter of
22 June 2000 (identical to the main request maintained
by the Opposition Division) and conprising clainms 1

to 7. The independent claimof the main request reads
as foll ows:

"1. A nethod of filling and closing a can body (1)
havi ng an open top and a bottomwall (3) thicker than
its sidewall (5) with a non-carbonated product, said
met hod conprising in sequence the steps of:

a) filling the can body with the product at el evated
tenperature to | eave a headspace (2) above the
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product ;

b) doubl e seam ng a can end (16, 30) to the can body
(4) to close the can;

c) deform ng the can; and

d) cool ing the can;

characterised in that,

e) bet ween steps (a) and (b), a permanent gas is
bl own into the headspace (2) to substantially fill
t he headspace with the permanent gas and thereby
reduce the water vapour content of the headspace;
and

f) in step (c) a part of the can is defornmed froma
first stable shape (13/7, 30A) to a second stable
shape (7, 30) to reduce the headspace vol une
t hereof and ensure that the headspace pressure is
above 1 at nosphere;

wher eby col | apse of the can due to formation of a
vacuum as the can is cooled is avoided."

In an auxiliary request filed wwth the main request the
i ndependent claimdiffers fromthat of the main request
in that the last part of the claimreads "whereby the

formation of a vacuumas the can is cooled is avoided."

The respondent did not request oral proceedings.

| V. The appellant in his appeal essentially argued
regarding Article 123 (3) as foll ows:

2084.D Y A
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Feature (c) of claim1l of the main request no |onger
contains the wording "before the can has cooled to a
tenperature at which a vacuumis fornmed" whereas the
feature "whereby col |l apse of the can due to formation
of a vacuum as the can is cooled is avoided." has been
added to the end of the claim These two sets of
wor di ng are not equivalent. According to the claimas
granted the pressure inside the can would not descend
bel ow 1 at nosphere. According to the claimas anended
t he pressure coul d descend bel ow 1 at nosphere so | ong
as the can does not coll apse.

The appel | ant al so presented argunents regardi ng added
subject-matter and | ack of inventive step.

The respondent in his subm ssion in response to the
appeal essentially argued with regards to
Article 123(3) EPC as fol |l ows:

The additional feature at the end of claim1l of the
mai n request does not alter the fact that in step (f)
it is specified that the headspace pressure is above 1
at nosphere so that there is no extension of protection.

If there is any doubt in this respect then this would
be renmoved with the auxiliary request which no | onger
refers to the "coll apse of the can”

The respondent al so presented argunents in response to
t he grounds of added subject-matter and | ack of
i nventive step.

The Board of Appeal in a conmunication expressed the
provi sional view that the independent claimof each of
the main and auxiliary requests did not conply with
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Articles 123(2) and (3) EPC. Moreover, the Board
considered that the subject-matter of the independent

cl aim of each request did not involve an inventive step
in the sense of Article 56 EPC. No response to this
conmuni cati on was received.

Reason for the Deci sion

2084.D

Mai n Request

Amendnents to the granted claim

After grant feature (c) which read: "deform ng the can
before the can has cooled to a tenperature at which a
vacuumis forned" was replaced by features (c) and (d)
whi ch read: "(c) deform ng the can; and d) cooling the
can". In addition, the wording "whereby coll apse of the
can due to formation of a vacuumas the can is cool ed

i s avoi ded" was added to the end of the claim The rest
of the wording of the claimis unchanged. This |ack of
change in the rest of the wording however had the
effect that the reference back in present feature (f)
to step c), i.e "deform ng the can" replaces a
reference back in the claimas granted to the then
feature c), i.e "deform ng the can before the can has
cooled to a tenperature at which a vacuumis fornmed".

Article 123(3) EPC

Feature (c) of claim1l of the patent as granted
required that the deformation of the can took place
before a vacuum was forned due to cooling. This neans
that no vacuumwas allowed to form Mreover

feature (f) referring back to feature (c) also required
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that the headspace pressure is above 1 atnobsphere.
According to the claimas now worded it is the coll apse
of the can due to the formation of a vacuum whi ch nust
be avoi ded. This wording neans that a vacuum can be
allowed to form but not so great a vacuumas to
col | apse the can. The requirenent to deformthe can
before a vacuumfornms is no | onger contained in the
claim Feature f) requires that the deformation ensures
a headspace pressure above 1 atnosphere. But, it nmay be
after the deformation of the can that the pressure
above 1 atnosphere is (re-) gained. The renoval of the
[imtation of avoiding a vacuumresults in an extension
in the scope of protection. The respondent in his
response to the appeal has referred to feature (f) in
this respect. However, as indicated above, feature (f)
refers to feature (c) and does not give any limtation
regarding the internal pressure before deformation.
Therefore, this argunent of the respondent cannot be
accept ed.

Auxi | i ary Request

2084.D

Amendnent s conpared to the main request

Conpared to the main request the auxiliary request
del etes the reference to "collapse of the can due to"
so that in the last part of the claimit is nerely
stated that "the formation of a vacuumas the can is
cool ed is avoided."

Article 123(3)
Wth respect to the main request it has already been

expl ai ned above that claim1l as amended i ncludes the
possibility of a vacuum being formed before the
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deformati on step, whereas in the claimas granted this
possibility was expressly excluded. In the opinion of
the Board the same limtation has been omtted from
claiml1l of the auxiliary request. The claimprovides a
deformation step (feature (c)) which ensures (via
feature (f)) that the pressure in the headspace is
above 1 atnosphere after the deformation. The |ast part
of the claim i.e "whereby ... avoided", requires that
in the cooling step, i.e after deformation, a vacuumis
avoi ded. There is thus no limtation in the claimwhich
prevents the formation of a vacuum before the
deformation step. Since feature (c) of the patent as
granted expressly included such a limtation the patent
as anmended extends the protection conferred.

Or der

For these reasons it is decided:

1. The deci sion under appeal is set aside.

2. The patent is revoked.

The Regi strar: The Chai r man:
D. Spigarelli A. Burkhart
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