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Summary of Facts and Subm ssi ons

1798.D

Eur opean Patent No. 0 617 602, granted on application
Nr. 92925155.1, was revoked by the Opposition D vision
by deci sion posted on 27 March 2000. It based the
revocation on the finding that claiml of the patent as
anmended according to the main request did not conply
with Article 123(2) and (3) EPC. The subject-matter of
claim1 according to the auxiliary request |acked
novelty in respect of either disclosure:

D5: EP-A-0 304 617 or

D12: US-A-4 795 455.

Claim1l of the second and third auxiliary requests
failed to neet the requirenents of Articles 123(2) and
84 EPC and Article 123(2) EPC, respectively.

The Appellant (Patentee) both filed a notice of appeal
agai nst this decision and paid the appeal fee on

1 April 2000. On 25 July 2000 the grounds of appeal
were filed.

Oral proceedings were held on 4 April 2003.

The Appel l ant requested that the decision under appeal
be set aside and the patent be nmintained in anmended
formaccording to a main request or an auxiliary
request, both as filed during the oral proceedings. In
case the Board woul d decide to only exam ne the fornma
allowability of the clainms of these two requests and
the novelty of their subject-matter, it requested
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remttal of the case to the first instance for further

prosecuti on.

Respondents 01 and 02 (Opponents 01 and 02) requested
di sm ssal of the appeal.

Claim1l of the patent according to the main request
r eads:

"An absorbent article (20) conprising a |iquid pervious
apertured thernoplastic filmtopsheet (28), having
apertures (29), a liquid inpervious backsheet (30)
having a garnment facing face and being joined to said
topsheet (28), and an underlying |layer (34) having a

t hi ckness and being liquid pervious, and preferably

al so bei ng absorbent, positioned between said topsheet
(28) and said backsheet (30), said topsheet is fused to
said underlying | ayer (34) at individual bonded areas
(44), said individual bonded areas (44) penetrate the
topsheet (28) and at |east part of the way into the

t hi ckness of said underlying |layer (34) w thout
penetrating the garment-facing face of said backsheet
(30), and at |east sone of said bonded areas (44)

provi de structures w th drai nage passageways for
liquids to pass through to said underlying |ayer (34);
wherein said absorbent article (20) is characterised in
t hat :

said underlying layer (34) is a fibrous acquisition
| ayer (34) and

sai d topsheet (28) and said underlying |ayer (34) have
an average peel strength when neasured on a sanpl e of
2,5 cmx 15 cm (1" x 6") of at least 50 g/2,54 cm
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(g/inch), and preferably of at |east 65 g/2,54 cm
(g/inch), and said individual bonded areas (44) are
spaced further apart than the apertures (29), neasured
in the shortest distance between the bonded areas."”
Claim 1 of the patent according to the auxiliary
request reads:

"An absorbent article (20) conprising a |iquid pervious
apertured thernoplastic filmtopsheet (28), having
apertures (29), a liquid inpervious backsheet (30)
having a garnment facing face and being joined to said
topsheet (28), and an underlying |layer (34) having a

t hi ckness and being liquid pervious, and preferably

al so bei ng absorbent, positioned between said topsheet
(28) and said backsheet (30), said topsheet is directly
fused to said underlying |ayer (34) at individual
bonded areas (44), said individual bonded areas (44)
penetrate the topsheet (28) and at |east part of the
way into the thickness of said underlying | ayer (34)

wi t hout penetrating the garnment-facing face of said
backsheet (30), and at |east sone of said individual
bonded areas (44) provide structures with drainage
passageways for liquids to pass through to said
underlying layer (34); wherein said absorbent article
(20) is characterised in that:

said underlying layer (34) is a fibrous acquisition
| ayer (34) and

sai d topsheet (28) and said underlying |ayer (34) have
an average peel strength when neasured on a sanpl e of
2,5 cmx 15 cm (1 inch x 6 inches) of at |east

50 g/ 2,54 cm (g/inch), and preferably of at |east

65 g/ 2,54 cm (g/inch), and
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sai d individual bonded areas (44) have a circular plan
vi ew shape and are spaced apart between 5 mm and 16 nm
this spacing being neasured in the direction of the
shortest distance between individual bonded areas, and
sai d individual bonded areas are spaced further apart
than the apertures (29)."

In support of its requests the Appellant argued
essentially as foll ows:

Mai n request:

Claim1 according to the main request now included the
feature of the underlying |ayer being a fibrous

acqui sition | ayer, which overcame the objection raised
pursuant to Article 123(2) EPC in the decision under
appeal against the then valid main request. It no

| onger conprised the feature of the bonded areas being
spaced apart between 5 nmand 16 mm to which the
opposi tion division had al so rai sed an objection
pursuant to Article 123(2) EPC.

It had further reintroduced the word "and" in the
phrase "penetrate the topsheet and at |east part of the
way into ...", which deletion the opposition division
considered to be infringing Article 123(3) EPC,

Defining the spaci ng between the bonded areas as being
measured in the direction of the shortest distance
between them (and thus rimto rim overcane the

obj ections of the Respondents pursuant to Article 83
EPC (sufficiency of disclosure of the way in which the
di stance between the bonds should be neasured). It was
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not necessary to include the further limtation of the
i ndi vi dual bonded areas being in a regular or even only
in a diagonal pattern as argued by the Respondents and
as required by the opposition division in the decision
under appeal (for the then existing second and third
auxi liary request), as such patterns were only
mentioned in the patent in suit as being preferable
enbodi nents of the invention. For the same reason it
was not necessary to limt the claimto a certain shape
(circular, with certain dianeters) or to the

conbi nati on of larger and small er bonds.

As regards the average peel strength, it was evident
that the skilled person, when determning this
paraneter, would provide for a regular pattern of the

i ndi vi dual bonded areas and cut the sanples as now
defined in the claimin such a way that the same anount
of bonded areas would be present in each sanple and
that these areas would be in identical |ocations on
each sanpl e.

Auxi |l iary request:

|f the Board were to consider valid the argunentation
of the Respondents based on inconsistency of claiml

wi th the enbodi nents of Figure 13 relating to the
bonded areas being in the formof (intersecting) |ines,
t he Appellant woul d agree to del etion of these

enbodi nents from the description

In that case claim1 fulfilled the requirenents of
Articles 123(2) and 84 EPC in respect of the feature
added to this claim "said bonded areas have a circul ar
pl an view shape and are spaced apart between 5 nm and
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16 mm'. The opposition division had raised an objection
agai nst this amendnent in the decision under appeal
(again in respect of the then existing second and third
auxiliary requests), for the reason of isolating sone
features from an enbodi ment disclosed as a conbination
of features. It should, however, suffice that the
direction of neasurenent of the spacing was now defined
as being along the direction of the shortest distance
bet ween i ndi vi dual bonded areas of circular plan view
shape and that this spacing was within certain
nunmerical limts. As already stated for the main
request, it was not necessary to limt the claim
further by including references to the pattern being
regul ar, the bonds including smaller and |arger sized
bonds or the bonds having a certain dianmeter, as such
features had only been nmentioned as preferred

enbodi nents, not as features functionally or
structurally linked to the above nmenti oned added

f eat ur e.

In respect of D5 and D12, upon each of which the

opposi tion division had based its objection for |ack of
novelty of the subject-matter of claiml1, it submtted
t he foll ow ng:

In conparison with D12 the subject-matter of claim1l
was novel, as the booster |iner disclosed in that
docunent had a pol yet hyl ene topsheet with an EVA | ayer
whi ch was used as a hot nelt adhesive to provide the
bonding with the underlying absorbent |ayer, thus there
was no direct fusing of the topsheet to that |ayer, as
now cl ai med. Further, there was no inpervious backsheet
in a booster liner, as such articles were to be used
together with an existing sanitary napkin, to provide
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transm ssion to the underlying sanitary napkin. The
dai sy pattern shown in D12 was not identical with the
circular plan view shape for the bonded areas as now
claimed, nor was the clained spacing disclosed in D12.

As concerns D5 the subject-matter of claim1l was al so
novel , as the fibrous material which was considered to
be the underlying | ayer was fl ocked onto the topsheet,
t hus had no structural integrity as required for an
underlying |layer as clainmed. Further, there were no
bonded areas providing structures with drai nage
passageways, nor the nunerical values for the spacing,

as now cl ai ned.

In response to the Appellant's subm ssions The
Respondents essentially brought forward the foll ow ng:

Mai n request

Sufficiency of disclosure (Article 83 EPC) as well as
clarity of the claim (Article 84 EPC) and i nadm ssible
amendnent (Article 123(2) EPC) were still at issue, as
the manner in which the spacing was neasured (ri mto-
rimor center-to-center) was not disclosed,
particularly not if the apertures and the bonded areas
were disposed irregularly. This was all the nore the
case for the enbodi ments of Figure 13 of the patent in
suit, which showed bonding areas in the form of
(intersecting) lines, which sinply could not have the
spacing as clained. The fact that these lines could be
intermttent lines, thus conprising a plurality of
bonded areas extending along the Iine and the spacing
t hus being nmeasured in the direction of the line, was
only a preferred enbodi nent of the patent in suit. If
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any spacing was nentioned in the original application
docunents, it was only in connection with a regul ar
pattern in the formof diagonal |ines, the bonded areas
being circular in shape. In a different context (US-A-4
772 444), but also for a pattern of apertures, the

pat entee used the center-to-center distance, thus it
was not self-evident that a rimto-rimspacing was the
only possibility.

Respondent 02 argued in addition that consistency with
and support in the description (Article 84 EPC) was at
stake in view of the materials suggested in the patent
in suit for the "liquid pervious apertured
thernoplastic fil mtopsheet”, which not necessarily

i nvol ved a thernoplastic film but could also be a
woven or a nonwoven material, foans, scrinms, etc. The
skill ed person would not consider such materials to
fall under the presently clainmed topsheet.

Further, Respondent 02 submtted that due to:

- the | arge nunber of possible conbinations of
materials for the apertured topsheet and the
underlying layer, as nentioned in the patent in

suit, and

- the indication that all known fusion bonding
techni ques were suitable for fixing the topsheet
to the underlying | ayer,

it was inplausible that the clained peel strength

threshol ds were critical. The patentee also admtted
this by indicating in the patent in suit that there
could be enbodi nents for which these val ues were not

1798.D
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reached. The clainmed feature thus was only an arbitrary
wi sh, not a technical teaching which could properly be
foll owed by the skilled person. No single exanple of a
specific conbination of materials resulting in the

cl ai med peel strength was given in the patent in suit.

Finally, the way in which the sanples were to be cut
fromthe article for testing the peel strength was not
sufficiently disclosed in the patent in suit; even with
a regular pattern of bonded areas each of the resulting
sanpl es could have a different nunmber of such areas,

whi ch further would not necessarily be identically

| ocated on each sanple. Thus, with the present
possibility of even an irregular pattern or the bonded
areas being lines, the neasurenent of the peel strength
val ues becane virtually inpossible.

Auxi | iary request

The argunents of the Respondents against claim1l of the
mai n request were also brought forward in respect of
claiml of the auxiliary request.

Novel ty was put into question, according to the
Respondents, by D5, which was relevant due to its
mention of the peel strength being an inportant factor
for the connection between topsheet and the underlying
| ayer. The feature of the underlying |ayer having its
own integrity did not figure in present claim1, thus
coul d not distinguish its subject-matter fromthe

di scl osure of the absorbent layer 7 in D5. Further,
this layer could, according to D5, be a nonwoven, thus
it would in any case be a |layer. There were two
apertures in each bonded area, and the bonded areas had
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a spaci ng between them which was | arger than the
spaci ng between two apertures wi thin one bonded area,
thus that clainmed feature could not distinguish claim1l
over D5's disclosure. The clained specific spacing was
inplicitly disclosed in D5.

Reasons for the Decision

2.1

2.2

1798.D

The appeal is adm ssible.

Mai n request - anmendnents - clarity (Article 84 EPQC

Claim 1 as granted has been anended on appeal so as to
include the feature that the "individual bonded areas

are spaced further apart than the apertures, neasured

in the shortest distance between the bonded areas".

The description of the patent in suit, columm 16,
lines 29 to 34; colum 21, lines 12 to 41 and

Figures 13B to 13D refer to enbodi nents in which the
bonded areas are in the formof continuous |ines which
intersect. Wth such bonded areas the indication of a
spaci ng as cl ai mred has no neani ng, as such a spacing
does not exist, nor is there a "shortest distance"

bet ween such I|i nes.

The Appellant argued that Figures 13B to 13D were to be
consi dered graphic representations of intermttent
lines, i.e. consisting of individual bonded areas

di sposed along a line. In that case there would be
support for the claimed feature in the description and
t he clai mwoul d be cl ear.



1798.D

- 11 - T 0423/ 00

The Appel |l ant overl ooks the fact that the rel evant
passage in colum 20, line 58 to colum 21, line 3 of
the patent in suit only nentions intermttent |ines as
one of the possible enbodi nents, which also may invol ve
geonetrical shapes, graphical patterns, curved or
straight lines, etc. There is, however, no indication
avai l abl e that the Ilines shown in the enbodi nents of
Figure 13 are to be considered such intermttent |ines.
According to the description and the figures the
invention, when relating to the bonded areas being
arranged in the formof a line, is therefore not
l[imted to an intermttent |ine, providing individual
bonded areas as cl ai ned.

The subject-matter of claim1 of the main request is

t herefore unclear when read in conjunction with the
description (Article 84 EPC)

Mai n request - anmendnents - Article 123(2) EPC

The question also arises whether this anendnent in
claiml as granted ("... individual bonded areas are
spaced further apart than the apertures, neasured in
t he shortest distance between the bonded areas...")
fulfils the requirenents of Article 123(2) EPC,

The original application docunents, page 26, second

par agr aph, provide the only nention of the bonded areas
bei ng spaced further apart than the apertures: "The
bonds 44 are typically spaced further apart than the
apertures 29 in the topsheet 28." The spaci ng being
nmeasured in the shortest distance between the bonded
areas finds its origin in the first paragraph of

page 26: "This spacing is nmeasured in the direction of
t he shortest distance between the bonds". However, in
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the view of the Board these two features do not stand
on their own, but relate directly to the nention in the
sentence preceding the latter phrase: "The bonds are
preferably spaced between about 5 nm and about 16 mm
apart, nore preferably between about 5 mm and about 8
mm apart."

According to the case | aw of the Boards of Appeal, see
e.g. T 1067/97 (not published in QQ EPO and T 284/94
(QJ EPO 1999, 464), it is normally not adm ssible under
Article 123(2) EPC to extract isolated features froma
set of features which has originally been disclosed in
conmbi nation for a certain enbodi nent, except where
there was no clearly recogni sable functional or

structural relationship anong said features.

In the present case the essence of the invention lies
in the average peel strength of the topsheet and the
underlying | ayer being above a certain level. In such a
case it is evident that there is a functional and
structural relationship between the feature of the
bonds bei ng spaced further apart than the apertures and
of the specific size of the spacing. Such features

essential to the invention cannot be separated.

Claim1l of the main request therefore fulfils neither
the requirements of Article 123(2) nor of Article 84
EPC.

For the reasons nentioned above the main request is
t herefore not all owabl e.
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Auxi | iary request - Amendnents- Article 123(2) and (3)
and Article 84 EPC

According to the auxiliary request the follow ng
features (in bold) have been added to claim1l as
granted, which are in accordance with the requirenments
of Article 123(2) EPC (in brackets the basis in the
original application docunents):

[iquid pervious apertured thernmoplastic film
t opsheet, having apertures (page 10, second paragraph
and page 45, fourth paragraph);

said topsheet is directly fused to said underlying
| ayer at individual bonded areas (page 16, | ast
par agr aph and page 24, |ast paragraph);

said underlying layer (34) is a fibrous acquisition
| ayer (34) (page 13, second paragraph - page 22, first
par agr aph) ;

sai d topsheet (28) and said underlying |ayer (34) have
an average peel strength when neasured on a sanpl e of
2,5 cmx 15 cm (1 inch x 6 inches) of at |east

50 g/ 2,54 cm (g/inch), and preferably of at |east

65 g/ 2,54 cm (g/inch) (page 24, fourth paragraph);

sai d i ndividual bonded areas (44) have a circular plan
vi ew shape and are spaced apart between 5 mm and 16 nm
this spacing being neasured in the direction of the
shortest distance between individual bonded areas, and
sai d individual bonded areas are spaced further apart
than the apertures (29) (page 25, first paragraph -
page 26, second paragraph).
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In claim1 has been deleted the word "preferably” in

t he phrase "the underlying | ayer having a thickness and
preferably being |iquid pervious", which makes a
previously optional feature now an obligatory feature.
This does not infringe Article 123(2) EPC either.

The amendnents all anmount to a further limtation of
the subject-matter of claiml1l, thus also the conditions
of Article 123(3) EPC are fulfilled.

The anmendnment to the underlying |ayer being a fibrous
acquisition |ayer as well as the reintroduction of the
word "and" in the phrase "... penetrate the topsheet
and at | east part of the way into the topsheet.." both
over conme objections of the opposition division which
led to the decision under appeal.

The inclusion of the specific size of the spacing

bet ween bonded areas overcones the objection made by

t he Board against the main request (see point 3.1
above).

In the decision under appeal the opposition division
had objected to the inclusion of feature of the 5 to 16
nmm spaci ng between the individual bonds, their circular
pl an view shape and the fact that individual bonded
areas were spaced further apart than the apertures as
infringing Article 123(2) EPC, as these features had
only been disclosed in conbination with other features.
Thi s conbi nati on was nanely the enbodi nent of Figures 1,
2 and 8, i.e. "an absorbent article having a plurality
of bonds arranged in a pattern, having snaller and

| arger bonds, wherein the bonds have a certain dianeter
etc. (see colum 16, line 35 to colum 29)". In view of
t he sane objection having been raised twice in the
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deci si on under appeal, the second tine referring to
colum 16, line 35 to colum 17, line 29 of the patent
in suit, the Board assunes that the latter reference is
the correct reference, the alternative being a
reference to subject-matter spanning nore than 13

col umms.

The Respondents argued al ong the sane |ines, adding
that the pattern in question should be further limted
to a regular pattern in which the bonds were arranged

i n diagonal |ines.

The Board cannot support the view of the opposition

di vision nor that of the Respondents in this respect.
Fromthe original application docunents as well as the
patent it is clear that the arrangenent of the bonded
areas is not limted to the enbodi nent of Figures 1, 2
and 8 referred to. This is derivable from pages 25, 26
and 31 of the original application docunents, which
refer to each of these allegedly m ssing features:
regul ar pattern, the bonds in diagonal |ines, the bonds
being large as well as small, the bonds having certain
di aneters, etc. as preferred enbodi nents of the

i nvention, wthout being |inked functionally or

structurally with the features now i ncluded in claiml.

In the decision under appeal the opposition division

al so found the anendnents to be infringing Article 84
EPC in respect of the range of values for the spacing
bet ween t he bonded areas which did not clearly define
the configuration of the bonded areas nor of the manner
in which this distance shoul d be nmeasur ed.
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The Board finds that since the manner of neasurenment is
now defined as being in the direction of the shortest

di stance between individual bonded areas, this
objection is no longer valid. This distance is neasured
in the direction of the shortest distance, i.e. between
the rins of the bonded areas/apertures. In this respect
the reference to US-A-4 772 444 is no |onger relevant.

In point 4.4 it has already been explained that the
invention is not limted to a pattern, i.e. a specific
configuration, of the bonded areas. For the sake of
clarity it is also not necessary to incorporate this in
the claim as the present wording is clear: each and
every shortest distance between the rinms of two

adj acent bonded areas should be in the range cl ai ned
and all bonded areas should be spaced further apart
than the apertures.

The presently clainmed circular plan view shape of the
bonded areas excludes all enbodi nents which invol ve
bonded areas in the formof continuous |lines as shown

in Figure 13. Thus the claimis now clear. The question
of consistency between the wording of the clainms and

the description (Article 84 EPC) caused by this
anmendnent is to be addressed if the patent is to be

mai ntained in anended form wth an adapted description.
The Appellant has indicated its willingness to such
nodi fi cations (see point V, "Auxiliary request").

The amendnents to the dependent clains 2 to 6 involve
nmere clarifications which have a basis in the original
application docunents, wthout extending the protection
conferred. Al amendnents to the clains therefore
fulfil the requirenments of Article 123(2) and (3). The
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clainms in their amended formfulfil the requirenents of
Article 84 EPC

Sufficiency of disclosure - Article 83 EPC

Si nce the spaci ng between bonded areas/apertures i s now
measured in the direction of the shortest distance

bet ween i ndi vi dual bonded areas, which inplies for the
skilled person that the spacing of the apertures is
nmeasured in the sane way, the invention is disclosed in
the patent in suit in a manner sufficiently clear for

it to be carried out by the skilled person.

The nethod of determining the peel strength can be
found in colums 32 to 34 of the patent in suit. The
enbodi nments involving the bonded areas in the form of
lines no longer fall under the terns of claim1l (see
point V and 4.6 above), thus the objection of
Respondent 02 that the peel strength neasurenent was
rendered usel ess in case of bonded areas in the form of

aline or lines is no longer relevant.

The di scl osure of the manner of cutting of the sanples
was insufficient, according to the Respondents, because
the patent did not state how the sanples should be cut
in connection with the |ocation of the bonded areas.
They could be cut in any kind of manner, thus including
none, one or even a plurality of bonded areas. The
skilled person would end up with greatly differing
results, thus wi thout any proper indication of whether
he actually had arrived at the product cl ained.
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The Board agrees with the Appellant in that on the
basis of the information in the patent in suit a
skilled person would firstly choose a regular pattern
of individual bonded areas and secondly woul d make sure
that each and every sanple woul d have the sanme nunber
of bonds, located at the sane place in each sanpl e,

ot herwi se the peel strength test would not nake sense.
The direction in which the sanples are to be cut is not
arbitrary, having been described as being either in the
cross-(CD) or in the machine-direction (M)

Respondent 02 presented the argunent that the very

| ar ge nunber of possible conbinations of topsheet and
underlying layer, as nentioned in the patent in suit,
conbined with the indication that all fusion bonding
techni ques were suitable, made it inplausible that the
cl ai med peel strength could be arrived at for all these
conbi nati ons.

Present claiml1l is limted to a |liquid pervious

apertured thernoplastic filmtopsheet having apertures,

whi ch excl udes:

- woven and nonwoven materi al s,

- apertured plastic films,

- hydro-forned fil ns,

- por ous f oarns,

- reticul ated foans,
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- t her mopl astic scrinms, (see colum 6, lines 43 to
55, colum 7, line 17 to colum 9, line 10), as
they do not result in an apertured thernoplastic
fil mtopsheet having apertures going through and
t hrough the topsheet;

- an apertured thernoplastic filmcovered on the
body side with an (unapertured) nonwoven nmaterial,
see colum 7, lines 27 to 32 and Figure 16, as it
results in a topsheet w thout the apertures going
t hrough and t hrough the topsheet;

- the above materials insofar as discussed in the
patents referred to in colum 7, lines 17 to 27
and 32 to 37;

- the fiber entangling of the thernoplastic filmas
di scussed in colum 7, line 38 to colum 9,
line 10, as the apertures are not going through
and through the topsheet;

- the scrimw th hydro-entangl ed nonwoven fibers as
di scussed in colum 15, line 21;

- t he unapertured filmof colum 30, lines 20, 21 of
the patent in suit.

Thus the nunber of possible topsheet materials is
al ready considerably reduced.

5.4 The claimfurther specifies the underlying |ayer as
being a fibrous acquisition layer, to which the
topsheet is directly fused to arrive at the cl ai ned
peel strength. This excludes the followi ng material s:

1798.D
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- | oose fibers, which | ack consistency (columm 10,
line 21 and line 56 to colum 11, line 5) and
cannot be tested with the peel strength testing
nmet hod as descri bed;

- which are indirectly fused to the topsheet

(colum 11, line 11);
- whi ch are part of the topsheet (colum 11, line 17
and colum 22, lines 32 to 35), or

- whi ch are sinple neltblown or carded nonwovens
(i.e. without additional bonding of the nonwovens
t hensel ves), see columm 14, lines 45 to 54;

- whi ch are not capable of being fused or are not
fused to the topsheet (colum 12, line 55,
colum 15, lines 38 to 40).

The above |imts the nunber of possible materials for
t he acquisition |ayer.

The fusion bondi ng nmet hods di scussed in the patent in
suit are nethods known to the skilled person.

Specific materials for the topsheet and the acquisition
| ayer have been nentioned in the patent in suit, see
the patents nentioned in colum 7, lines 17 to 27,
insofar as they relate to apertured thernoplastic filns
or apertured forned thernoplastic filnms for the
topsheet and the patents nmentioned in colums 12 and 13
for the acquisition |ayer.
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In view of the above the Board is of the opinion that
the skilled person will be able to carry out the
invention on the basis of the information in the patent

in suit.

The requirenments of Article 83 EPC are thus fulfilled

for the invention as clained in claim1.

Subst anti ve exam nati on

In the decision under appeal the Opposition Division
cane to the conclusion that none of the requests
presented during the opposition proceedi ngs were
acceptable, as they did not comply with the
requirenents of either Article 123, Article 84 or
Article 54 EPC

Since a conpl ete substantive exam nation has not yet
been carried out, the Board considers that it should
make use of its powers pursuant to Article 111(1) EPC
to remt the case to the first instance for further
prosecution, if a set of clains is available which
overconmes the objections raised in the decision under
appeal .

In respect of the exam nation as to novelty (Article 54
EPC) the Opposition Division found D5 as well as D12
novelty destroying for the subject-matter of claim1l of
the first auxiliary request then on file.

The Board will therefore Iimt the exam nation of
novelty of the subject-matter of claim1l1l to these two
docunents, to allow for a two-instance exam nation of
the issue of novelty in respect of the other state of
the art in the file as well as of inventive step.
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Novelty of the subject-matter of claim1l1 in respect of
D5 and D12 - Article 54 EPC

The absorbent article of D12 involves a liquid pervious
apertured thernoplastic film (polyethylene) topsheet
which is apertured, fixed to an underlying | ayer of
nonwoven material by the nelting of the EVA | ayer,
coextruded with the polyethylene |ayer. Thus there is
no direct fusing of the topsheet to the underlying

| ayer. The further differences between the subject-
matter clained in claim1 and this disclosure are:

- the circul ar plan view shape of the bonded areas;

- the size of the clained spacing.

Contrary to the Appellant the Board finds there is a
backsheet present, either in the formof the protective
rel ease strip 20, or by the backsheet of the sanitary
napkin to which the liner of D12 will be attached.

As concerns D5, this docunent discloses the clained
requi renent of the peel strength between the topsheet
and the underlying layer only for the filmlayer 5 and
the fiber layer 6, not for a perforated topsheet
conprising filmlayer 5 together with fiber |ayer 6,
fixed to an underlying fiber |ayer 7.

According to D5, the filmlayer 5 and the fiber |ayer 6
shoul d be integrated with each other as firmly as

possi ble to achieve this peel strength (page 8,

lines 30 to 34). This integration can be achieved in
two ways (page 6, lines 47 to 55):
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- integrating a filmfree of openings wth a fiber
| ayer by neans of thernmal adhesion and perforating

the resulting integral structure,

- perforating the filmlayer first to create a three
di mensi onal side pore filmand integrating the
fiber layer with such a |l ayer by thermal adhesion.

In the first mentioned process the filmand the fiber

| ayer are integrated in the step of nelt-extruding a
starting resin to prepare a film This is done by "dry
t hermal adhesion”, see page 22, line 7, thus the
topsheet is fused over its entire surface to the
underlying fiber |ayer.

According to D5 the perforation is thereafter done by
enbossing rollers (page 22, lines 6 to 9) to forma
predet erm ned opening region. This results in

i ndi vi dual areas which penetrate the topsheet and the
underlying | ayer wi thout penetrating the garnent facing
face of the backsheet of the absorbent article to which
this topsheet and underlying |ayer are fixed. These
areas provide structures with drai nage passageways for
liquids to pass through to said underlying |ayer. as
the two | ayers are bonded together these areas are

i ndi vi dual bonded areas as clained in claiml.
According to Figures 11 to 13 they have a circular plan

Vi ew shape.
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What D5 does not disclose or inply is the spacing of

t hese individual bonded areas, thus al so does not all ow
an assessnment whet her the spacing of the bonded areas
is larger than the spacing of the apertures provided by
t he perforation.

How exactly the underlying fiber |layer is connected to
the three dinmensional perforated filmlayer resulting
fromthe second nmentioned process is not disclosed in
D5. The only nention is to thermal adhesion (page 6,
line 54). Thus it is not clear whether individual
bonded areas which penetrate at |east part of the way
into the underlying fiber layer will result as clained.
Even if that were the case, the clainmed spacing is not
di scl osed nor inplied, nor is there any information
about the spacing of the apertures achieved by
perforation so as to conpare it with the spacing of the
bonded ar eas.

Thus the subject-matter of claim11 is novel over D5 as
wel | as Di2.

The subject-matter of dependent clains 2 to 8 is for
preferred enbodi nents of the absorbent article of
claiml (Rule 29(3) EPC), thus also fulfils the

requi renents as to novelty in respect of these two
docunents. | ndependent claim9 has not been addressed
in the decision under appeal, is therefore not under
exam nation of the Board.

The clains of the auxiliary request overcone the

obj ections raised in the decision under appeal, thus
the case is to be remtted to the opposition division
for further prosecution.
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If in this further prosecution a version of the clains
ensues, which all ows maintenance of the patent in
anended form the opposition division should ensure

t hat the changes which are necessary (see points V, 4.2,
5.4 and 5.5), to bring the description in line with the
clainms insofar as these have been discussed in this
decision, are carried out by the Appellant.

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance for further
prosecuti on.

The Regi strar: The Chai r man:

M Patin P. Alting van Ceusau

1798.D



