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Summary of Facts and Subm ssi ons

2534.D

This appeal is fromthe decision of the Opposition
Di vi sion revoki ng European patent No. 0 481 792
concerning a detergent conposition in tablet form

In the correspondi ng European patent application as
filed claim1l read:

"1l. A tablet of conpressed particul ate bl eaching
conposition conprising a persalt and a bl each
activator, optionally a detergent-active conpound,
a detergent buil der and ot her detergent
i ngredients, characterised in that it contains a
bl each activator having an observed pseudo-first
order perhydrolysis rate constant (Kgs) of from
1.5 x 10°* to 350 x 10°* sec’®; with the proviso
that if the persalt is sodium perborate and the
bl each activator is a N-diacylated or N,N -
pol yacyl ated am ne, the persalt is segregated from
t he bl each activator."

In the follow ngs the feature defined in the portion of
such claimstarting at "wth the proviso that..." is
indicated as "proviso |I".

Claims 2 to 10 defined preferred enbodi nents of the
tablet of claiml1l. In particular, clains 2, 3 and 4
read:

"2. Atablet as clainmed in claim1 characterised in
that it conprises a detergent-active conpound and
a detergency builder."
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A tablet as clained in claim11 or claim 2,
characterised in that the persalt is sodium
per car bonate. "

A tablet as clainmed in claim3, characterised in

t hat the sodi um percarbonate is separated from any
i ngredient of the conposition detrinental to its
stability by segregation in a discrete region of
the tablet."

In the patent as granted claim 1l reads:

"1.

A tablet consisting of a conpressed particul ate

m xture which is a bl eaching conposition
conprising a persalt and a bl each activator,
optionally a detergent-active conpound, a

det ergent buil der and ot her detergent ingredients,
characterised in that it contains a bl each
activator having an observed pseudo-first order
per hydrolysis rate constant (Kos) of from1l.5 x
10°* to 350 x 10°*sec’’; with the proviso that if
the persalt is sodium perborate the bl each
activator is selected fromglycerol triacetate,

gl ucose pentaacetate, xylose tetraacetate, sodium
benzoyl oxybenzene sul phonate, 1-O acyl-2,3,4,6, -
tetra-O acetyl glucose in which the acyl group is
oct anoyl, nonanoyl, decanoyl, undecanoyl,
dodecanoyl, 10-undecanoyl, 3,5,5-trinmethyl hexanoyl,
or 2-ethyl hexanoyl, or an N-diacylated or N, N -
pol yacyl ated am ne, and the further proviso that
if the persalt is sodium perborate and the bl each
activator is a N-diacylated or N N -polyacyl ated
am ne, the persalt is segregated fromthe bl each
activator." (enphasis added by the Board).
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The first proviso nmentioned in this claim(i.e. that
defined in the enphasi zed portion of this claim is
hereafter indicated as "proviso I1".

The dependent clains 2 to 10 of the patent as granted
are identical to the corresponding clains of the patent
appl i cation.

The Opponents | to |1l based their oppositions on |ack
of novelty and of inventive step (Article 100(a) in
conbination with Articles 52(1), 54 and 56 EPC), and

i nsufficiency of disclosure (Article 100(b) EPC

In the opposition proceedings the Patent Proprietors
pursued only the maintenance of the patent in anmended
form They informed the Opposition Division of the

exi stence of

Docunment E19=DE- A-40 10 533,

a prior national right under Article 139 EPC, and filed
sets of amended clains for all designated states except
Germany as well as sets of amended clains for Germany
only (under the provisions of Rule 87 EPC)

In the decision under appeal the Opposition Division
considered that at |east one of the two provisos | and
1, both present in claiml as granted, was absent from
claiml1 of all the then pending requests and concl uded
that all these requests did not conply with the
requirenments of Article 123(3) EPC.
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The Patent Proprietors (hereafter the Appellants)
appeal ed agai nst this deci sion.

The Board inforned the parties with a comunication
encl osed to the sunmons to oral proceedings that only
the adm ssibility of the Appellants' requests under the
provi sions of Rule 57(a) and Articles 84 and 123(2) and
(3) EPC was going to be discussed at the hearing.

On 14 Cctober 2004, the oral proceedings took place in
t he absence of Opponent | (hereafter Respondent 1), as
announced in its letter of 21 Septenber 2004. At the
hearing the Appellants filed sets of amended cl ai ns

| abel l ed as main request and 1% to 5'" auxiliary
requests.

The Board needed to consider only the main request and
the 1% and 2" auxiliary requests. The main request and
the 2" auxiliary request conprise each two sets of
clainms, one for all designated states except Germany
and one for Germany. The 1°' auxiliary request conprises
i nstead only one set of anended clains for al

designated states (i.e. including Germany).

Caim1l1l of the main request for all designated states
except Germany reads:

"1l. A tablet consisting of a conpressed particul ate
m xture which is a bl eaching, detergent
conposition conprising a persalt which is sodi um
percarbonate and a bl each activator, a detergent-
active conmpound, a detergency buil der and
optionally other detergent ingredients,
characterised in that it contains a bl each
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activator having an observed pseudo-first order
per hydrolysis rate constant (Kss) of from1l.5 x
10°* to 350 x 10°* sec’* and which is selected from
tetraacetyl et hyl enedi am ne, glycerol triacetate,
sodi um benzoyl oxybenzene sul phonate, gl ucose

pent aacet ate, xyl ose tetraacetate."

Claim1l1l of the main request for Germany differs from
that for all other designated states only in that it
ends with the additional feature:

"and further characterised in that the sodi um

percarbonate is separated from any ingredi ent of
t he conposition detrinmental to its stability by
segregation in a discrete region of the tablet”.

Caim1 of the 15 auxiliary request for all designated
states (i.e. including Germany) is identical to that of
the main request for all designated countries except
Ger many.

Claim1 of the 2" auxiliary request for all designated
states except Germany and that of the 2" auxiliary
request for Germany differ fromthe correspondi ng
claiml of the main request only in that the term

"tetraacetate"
has been replaced by the expression
"tetraacetate, with the proviso that if the

conposition conprises sodi um perborate persalt and
t he bl each activator is an N-diacylated or NNN -
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pol yacyl ated am ne, the sodi um perborate persalt
is segregated fromthe bl each activator”.

In the 2" auxiliary request the remaining claims 2 to 5
of the set for all designated states except CGernany and
claims 2 to 4 for Germany are all dependent and
correspond to substantially identical clains already
contained in the European patent application as well as
in the granted European patent.

The Appellants argued in witing and orally
substantially as foll ows.

In respect of Article 123(3) EPC they nmi ntai ned that
it was justified to omt the provisos I and Il from
claim1 of both sets of anended clains according to the
mai n request and fromthat of the only set according to
first auxiliary request, wherein sodium percarbonate
persalt is mandatory, because they could not result in
any further limtation of the subject-matter of these
claims. In support of this argument the Appellants
initially submtted that the expression "conposition
conprising a persalt” in claiml according to al

rel evant requests (see above itemVIIl), as well as in
claiml of the patent as granted, would indicate that
only one persalt should be present in the conposition.
They then conceded at the oral proceedings before the
Board that this expression would normally define the
mandat ory presence of at |east one persalt, leaving it
open to the possible presence of further persalt(s),

but argued that the narrow interpretation of the above
cited expression, i.e. as indicating the presence of
only one persalt, would be supported by the portions of
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t he patent specification defining such ingredient (see
page 3, lines 13 to 28).

The Appellants maintained additionally that the two
provisos in granted claim1l (see "conposition
conprising a persalt...with the proviso that if the
persalt is sodium perborate...and with the further
proviso that if the persalt is perborate...", see above
itemlIl, enphasis added by the Board) would identify
conposi tions wherein sodi um perborate is the only
persalt possibly present. Simlarly, the wording
"...conposition conprising a persalt which is sodium
percarbonate..."” in claim1l according to all relevant
requests (see above itemVIIIl, enphasis added by the
Board) would identify conpositions necessarily

conpri sing sodi um percarbonate as the only persalt.

The Appellants considered finally that provisos |I and
Il excluded subject-matter and, therefore, should be
interpreted narromy, i.e. as referring nmerely to
tabl ets wherein sodi um perborate would be the only
persalt.

In view of Articles 84 and 123(2) EPC, the Appellants
submtted that the initial expression in claim1l of
both sets forming the 2" auxiliary request (i.e. "A
tabl et consisting of a conpressed particul ate

m xture...") defined the tablet structure. This
structure could be honbgeneous as well as inhonbgeneous
and corresponded to that defined by the expression "A
tabl et of conpressed particulate” as used in claim1 of
the original patent application, in particular when
read in conmbination with claim2 thereof. Moreover,
this expression would not be open to objections under



2534.D

- 8 - T 0405/ 00

Article 84 EPC, since it was already present in claiml
as granted and not affected by the anendnents nade to
the other portions of the clains.

Respondent | did not provide during the appeal
proceedi ngs any conment in witing to any of the
Appel I ants' requests.

Respondents Il and |1l refuted the Appellants’

subm ssions in respect of Article 123(3) for the main
request and for the 1° auxiliary requests. They

mai ntai ned that the verb "conprising” in claim1 of al
rel evant requests, as well as in claiml as granted,
allowed for nore than one of the several ingredients
listed thereafter, i.e. also for nore than one persalt.

The Respondents Il and Il considered that claim 1l of
both sets forming the 2" auxiliary request was
unal | owabl e either under the provisions of Article 84 or
under those of Article 123(2) EPC. Caim1l as originally
filed defined in general "A tablet of a conpressed
particulate...” and the description of the patent
application described a nmultilayer tablet (see in
particular in the published patent application, page 7,
lines 10 to 22) as the only formfor the detergent
conposi tions containing both bl eaching and detergent
conmpounds (hereafter the term"fully fornulated" is used
to indicate the simultaneous presence in the tablet of
both kinds of ingredients). On the contrary, the wording
"A tablet consisting of a conpressed particul ate
mxture" in claim1 of both sets of the 2" auxiliary
request defined a previously undisclosed fully

fornmul ated tabl et obtained by conpressing a single

m xture of all ingredients, thereby necessarily
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excluding a nultilayer structure, i.e. the only
originally disclosed formfor the fully fornul ated
t abl et s.

Moreover, in claim1 of both sets of the 2" auxiliary
request (as well as in the corresponding portion of
claiml as granted) it was not clear if the bleach
activator nentioned in proviso | corresponded to the
first or the second nentioned mandatory bl each acti vator
defined in the preceding portion of those clains.
Finally, these clains contained a new version of the
proviso | wherein, contrary to the definition of the
sanme proviso in claiml as originally filed, not the
whol e persalt but only the sodi um perborate was required
to be segregated.

The Appel lants requested that the decision under appeal
be set aside and that the case be remtted to the first
instance for further prosecution on the basis of the
mai n request or alternatively on the basis of one of

the 15" to 5'" auxiliary requests, all requests submitted
during the oral proceedings.

Respondent |, which did not attend the oral proceedings,
had no expressly decl ared request.

Respondents Il and Il requested that the appeal be
di sm ssed.

Reasons for the Decision

2534.D
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Adm ssibility of the Appellants' main request and of
the 15' and 2" auxiliary requests in view of their late
filing.

These requests have been filed by the Appellants at the
oral proceedings before the Board in order to overcone
formal objections raised and di scussed at the hearing.
They substantially correspond to conbinations of (some
of) the sets of anmended clainms which had al ready been
considered in the decision under appeal and which
formed the initial Appellants' requests in the present
appeal proceedings.

Respondents Il and 11l did not object to their late
filing and Respondent | had the possibility to coment

to their substance in witing.

Therefore, the Board decides to adnmt themin the
pr oceedi ngs.

Mai n request

2.2

2534.D

Caim1l1l of the main request for all designated states
except Germany: Article 123(3) EPC

This claimresults fromthe conbinati on of granted
claims 1, 2 and 3 (see above itens Il and VIII),

wherein the bl each activator is further required to be
selected froma list of five specific bleach activators.
It does not conprise, however, any of provisos | and |
defined in granted claim1l.

The Board considers that, according to the | anguage
conventional for patent clainms in the field of
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chem stry, the wordings in present claim1l "conposition
conprising a persalt” defines exclusively the mandatory
presence of at |east one of the specific chem cal
conpounds bel onging to the group of persalts, i.e. the
conventional neaning of "conprising a persalt” is
conprising at |east one persalt. O course the sane
applies to: "conposition conprising...a bleach
activator", "conposition conprising...a detergent-
active conpound” and "conposition conprising...a
detergency builder". Accordingly, the claimed subject-
matter is conpletely open to further conponent(s), i.e.
al so in respect of the possible presence of further
conpound(s) belonging to any of those groups.

Hence, the Board concurs with the Respondents and the
deci si on under appeal that claim 1l under consideration
enconpasses al so tabl ets wherein sodi um perborate is
possi bly present (in addition to the necessarily
present sodi um percarbonate). The sane applies of
course also to claim1l as granted (or as originally
filed).

Proviso | in granted claim1 requires that if N

di acyl ated or N, N -pol yacyl ated am ne bl each acti vator
and sodi um perborate persalt are both present in the
tablet, then these ingredients nust be segregated from
each other (see above itemll). Because of the om ssion
of this proviso in present claim1 the clainmed subject-
matter now enconpasses al so tablets containing
tetraacetyl et hyl enedi am ne (or another N-diacylated or
N, N - pol yacyl ated am ne bl each activator) and sodi um
perborate persalt not segregated from each other.

Therefore, this om ssion results in an extensi on of
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protection in respect of granted claim 11, prohibited
under Article 123(3) EPC

The Appel |l ants have instead nmaintained that the tablet
defined in present claiml, as well as that defined in
granted claim1l, may conprise only one persalt.
Therefore, the two provisos of granted claim 1l (both
referring to the presence of sodium perborate as the
only persalt) could not possibly influence the subject-
matter of the clains under consideration, since they
were limted to tablets wherein the only persalt is
sodi um per car bonat e.

This interpretation of present claiml and of claiml
as granted is found not justified for the foll ow ng

reasons.

In the initial Appellants' view, the expression
conprising a persalt in present claiml, as well as in
granted claim11l, would nean conprising only one persalt
(hereafter this neaning is referred to as "narrower
interpretation"). However, after having noted that even
t he description of the patent in suit explicitly

i ndicates that the tablet of the invention (which
according to granted claim2 "conprises a detergent
conposition and a detergency builder”) may contain "at
| east one detergent active conpound, at |east one
detergency builder" (see page 4, lines 9 to 10,
enphasi s added by the Board), they conceded that the
conventional neaning of the expression conprising a
persalt corresponds to conprising at |east one persalt
(see item 2.2).
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The Appel |l ants argued however that a narrower
interpretation of this expression would be suggested to
the skilled reader of the patent in suit by the
portions of the description defining the persalt

i ngredient (see page 3, lines 13 to 28), wherein e.qg.
no reference is nade to persalts or to at |east one
persalt, but only to a persalt and to the persalt.

However, the Board notes that the sinple fact that the
pat ent description conprises only these singular terns
does not anount to the unanbi guous di sclosure of the
excl usive presence of only one persalt. Therefore, the
conventional interpretation of the above-identified
expression in the clains under consideration is not in
contradiction with the patent specification and, thus,
the skilled reader of these clains has no reason to
consi der plausible another interpretation thereof.

The Appellants submtted additionally that, even if the
wor di ng conprising a persalt did not exclude the
presence of further conpounds of this class, still the
whol e expression "...conposition conprising a persalt
whi ch is sodi um percarbonate...” in the clainms under
consideration (see above itemVIII, enphasis added by

t he Board) woul d define sodi um percarbonate as the only
one of such conpounds possibly present in the clainmed

t abl et .

The Board observes however that the enphasized terns
"which is" in the just-cited portion of present claiml
refer, according to their clear and unanbi guous neani ng,
nerely to the previously nentioned persalt that, as

al ready discussed above at item 2.2, is exclusively the
at | east one persalt nmandatory in the clainmed tablet.
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Therefore, the just-cited portion of present claiml
cannot possi bly have any bearing on the nature of the
ot her conponents of the tablet and, in particular
exclude further persalt(s) (in other words, the cited
portion of present claiml is to be equated to

e.g..: ...conposition conprising at |east one persalt
whi ch i s sodi um percarbonate...).

Finally, the Appellants have maintained that at |east
the two provisos of the granted claim1l (see "...wth
the proviso that if the persalt is sodium
perborate...and with the further proviso that if the
persalt is perborate..., the persalt is segregated...",
see above item 11, enphasis added by the Board) woul d
nerely refer to tablets wherein sodium perborate is the
only persalt. They al so added that, in case of doubts,
alimting feature excluding clainmed subject-matter,
such as these provisos, is to be interpreted narrowy.

The Board finds al so these argunents not convincing for
the follow ng reasons.

Simlarly to the above consideration at item 2. 3. 3,

al so the enphasized wordings in the just cited portion
of granted claim1 refer, according to their clear and
unanbi guous neaning, nerely to the previously nmentioned
persalt that, as already discussed above at item 2.2,
is the at | east one persalt mandatory in the clained
tablet. Therefore, the portions of the two provisos in
granted claim1l cited at item2.4 are to be equated to
e.g.: ...Wth the proviso that if the above nenti oned
at | east one persalt is sodiumperborate...and with the
further proviso that if the above nentioned at | east
one persalt is perborate..., the above nentioned at
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| east one persalt which is perborate is segregated...
Accordingly, the Board finds that the person skilled in
the art would interpret the wording of the provisos |
and Il of claiml as granted as requiring, regardl ess
of the presence of further persalt(s) (such as e.g.

sodi um per carbonate), that when sone sodi um perborate
is conprised in the tablet, then the latter nust al so
conprise at |east one bleach activator according to the
definitions given in proviso I, whereby if at |east
one bl each activator is in particular an am ne of the
two groups defined in both provisos, then the sodi um
perborate persalt nust additionally be segregated from
such am ne bl each activator. Hence, the Board finds,
contrary to the Appellants' subm ssions that the
provisos | and Il in granted claim 1l apply not only to
tabl ets containing only sodi um perborate persalt but
also to tablets additionally containing further persalt.

As conceded by the Appellants' too, the consideration
t hat provisos, being excluding features, should be
interpreted narromy mght be relevant only in case of
doubt, e.g. to discrimnate between two equally

pl ausi bl e i nterpretations.

In the present case instead, the provisos | and Il are
found to allow only one plausible interpretation (that

i ndi cated above at item2.4.1) in view of their clear
and unanbi guous neani ng and of the conventi onal
interpretation of "conprising a" in the | anguage of
patents directed to chem cal conpositions. Hence, it
woul d not be justified to interpret themdifferently
sinply because a nore narrow i nterpretation of

excl uding features would increase the anount of clained
subj ect-matter
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2.5 Therefore, claiml of the main request for al
desi gnated states except Germany is found not to conply
with the requirenents of Article 123(3) EPC. Al ready
for this reason the Appellants' nmain request is not
al | owabl e.

1°' auxiliary request

3. Since claim1l of this request is identical to that of
the main request for all designated states except
Germany, this request clearly fails for the sane
reasons al ready given above in respect of that claim
(see above item 2. 2).

2" auxiliary request

4. Caim1l of both sets of anended clains formng the 2"
auxiliary request: Article 123(3) and Rule 57(a) EPC

4.1 Claim1l of each of the two sets of anended cl ai ns
formng this request conprises, in addition to the
features which were already present in the
corresponding claim1l of the two sets formng the main
request, a slightly reworded definition of the proviso
| already present in claim1l1l as granted (see above
items Il and VIII). The Board finds that the nmeaning of
this slightly reworded definition is clearly equival ent
to that of the proviso | in the granted claim(see item
2.4.1). Therefore, the reasons given above (see item
2.2) in respect of the infringenment of Article 123(3)
EPC by the independent clains of the main request do
not apply to the claims now under consi derati on.

2534.D
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No objection has been raised by the Respondents in
respect of the absence of proviso Il (see above itemll)

in the clains under consideration.

The Board finds, at variance with the reasons given in
t he deci sion under appeal in respect to identically
worded clains (see in particular item 3 of the decision
under appeal), that the presence of the proviso Il is
not necessary in order for the present clains to conply
with the requirenents of Article 123(3) EPC.

The proviso Il is rendered redundant in the clains
under consideration by the fact that these require the
mandat ory presence of at |east one of the five specific
chem cal conpounds defined therein. Since each of these
five chem cal conmpounds bel ongs to one of the groups of
bl each activators listed in proviso I, all tablets
defined in the clainms under consideration and which
conpri se sonme sodi um perborate are inevitably
satisfying also the proviso Il of claim1l as granted.

The subject-matter of claiml of both sets of anmended
clainms formng the present request is therefore found
clearly narrower than that of the granted claim1l and,
hence, to conply with Article 123(3) and Rule 57(a) EPC

The Board is satisfied that also all the other clains
of the two sets formng this request, each being
dependent on the respective claiml, and identical to
the corresponding clains in the patent as granted, also
comply with Article 123(3) and Rule 57(a) EPC.

Si nce the Respondents have not raised any objection in
t hese respects no reasons need to be given.
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Caim1l of both sets of anended clains formng the 2"
auxiliary request: Articles 84 and 123(2) EPC.

The Board finds that claim1 of the 2" auxiliary
request for all designated states except CGermany (see
above itemVIIl) is clear and substantially corresponds
to the conmbination of the originally filed clains 1 to
3 (see above iteml), with the further limtation that
t he mandatory bl each activator with the required "Kops"
is further specified to be at |east one of the five
chem cal compounds listed in the claim each of them
bei ng disclosed in the published patent application as
generally preferred bl each activator (see the published
pat ent application page3, lines 44, 47, 49 and 51, as
well as clains 6, 7 and 9).

The sanme finding applies of course to claim1l of the 2"
auxiliary request for Germany (see above itemVII1),

whi ch, however, conprises also the features of
originally filed claim4 (see above iteml).

The Respondents have instead argued that both these
clainms should fail either for lack of clarity or for
added subject-matter for the foll ow ng reasons.

(i) The starting expression "A tablet consisting of a
conpressed particulate m xture which is a bl eachi ng,
detergent conposition conprising a persalt...and a

bl each activator, a detergent-active conpound, a
detergency builder and optionally other detergent
ingredients..." would be different fromthat resulting
from conbi ni ng the correspondi ng wording of clains 1
and 2 of the application as originally filed (see above
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iteml). These original clains did not nention any

"m xture" of conpressed particulate, i.e. the original
wor di ng di scl osed sinply the presence in the tabl et of
certain ingredients. Instead the present clainms would
define a previously undisclosed fully fornul ated tabl et
made froma single m xture of these components.

Mor eover, the present clains would exclude in
particular the nultilayer tablet that was explicitly

di sclosed in the patent specification as the only form
of fully formul ated tablet. The Respondents have

mai ntained that if the clainms under consideration were
i ntended instead to enconpass also the multil ayer
tablet, then the wording "consisting of a conpressed
particul ate m xture" should be considered uncl ear.

(iit) In claiml of both sets of this request the term
"bl eaching activator"” preceded by the indefinite
article "a" appears tw ce (see above itemVIII),
suggesting that two different bleach activators were
meant and, consequently, it would be unclear to which
of these two the subsequent expressions "the bl each

activator" referred.

(ti1) The wordings used in defining the "proviso"” in

t he clains under consideration specify that only the

sodi um perborate salt is to be segregated, although e.g.
the original claiml as filed the proviso | required
that the persalt (i.e. possibly any persalt) was to be
separated fromthe bl each activator

6.3 None of these argunents is found convincing by the
Board for the foll ow ng reasons.

2534.D
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(i) The expression "A tablet consisting of a conpressed
particulate m xture" is already present in claim1l of
the granted patent and, by virtue of their dependency
on claiml1, also in granted clains 2, 3 and 4 (see
above itenms | and I1). Considering that claim1l of both
sets of the 2" auxiliary request anpbunt to comnbi nations
of granted clainms 1-3 or 1-4 with the further
restriction as to presence of one of the five
specifically described bleach activators and the

om ssion of the redundant proviso Il (see above itens
VIIl and 5.2), it is apparent that the above identified
expressi on nmust now necessarily have substantially the
sanme neaning as in the granted patent clains. Hence,
this expression is not open to objection under

Article 84 EPC (which is not a ground of opposition).

In respect of the relevance of this expression in view
of the requirenents of Article 123(2) EPC, the Board
observes that as long as a tablet nade of a "conpressed
particulate m xture" is any tablet conprising at |east
two different kinds of conpressed particles. Therefore,
this expression, according to its clear and unanbi guous
meani ng, does not require that the tablet be formed by
conpressing a single particulate mxture, i.e. that the
di fferent conpressed particles be honbgenously
distributed along the tablet. Hence, the Board finds,
contrary to the Respondents' allegations, that the

cl ai ms under consideration enconpass nultilayer tablets
t 00.

On the other hand, it is evident fromthe whole

di scl osure of the original patent application - and
undi sputed by the Respondents - that the fully

formul ated tablets of the invention are preferably made
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fromdifferent particles (see e.g. page 4, lines 27 to
30, page 5, lines 28 to 30, page 7, lines 14 to 20, and
t he exanples in the published patent application).

The Board observes al so that, even though the

mul tilayer tablet is described in the original patent
application as preferred formfor the fully fornul ated
conposition (see the published patent application

page 4, line 23 "...it is preferably separated..."” and
line 31 "A preferred enbodinent...", page 5, lines 16
and 28 "...are preferably concentrated...", etc.), the

di scl osure of this preferred enbodi nent does not
justify disregarding the foll ow ng teachings al so

contained in the original disclosure.

(a) Fully formulated single tablets are defined in
general, w thout making any reference to mandatory
presence of multilayer segregation (see in the
publ i shed patent application e.g. page 4, lines 14 to
15, and claim 2).

(b) The whol e portion of the patent application
describing in general the possible detergent-active
conpounds (see page 5 lines 1 to 37, and in particular
lines 28 to 30) discloses their segregation "in
specific domai ns" as a preferred enbodi nent only in
respect of anionic or non-ionic detergents, but is
silent in respect of cationic, zwitterionic or
anphoteric detergent-active materials al so nentioned
therein (see page 5, lines 4 to 6). Moreover, the
description of the published patent application
referring to nonionic surfactants discloses explicitly
at page 5, lines 28 to 30, that segregation may be
obt ai ned by adsorbing these ingredients onto solid
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carriers and further specifies at lines 34 to 36 howto
prevent rel ease of the nonionic surfactants fromthe
carrier. This disclosure provides, therefore, the
skilled person with an inplicit instruction as to how
to obtain a fully fornulated tablet in which
segregation is obtained despite the fact that
detergent-containing particles and persalt-containing
particles are in contact.

(c) The detergency builders, such as sodi um carbonate

or certain polynmers, which are explicitly disclosed

al so as possible diluents of the persalt side (see in

t he published patent application page 4, lines 36 to 50,
and page 6, lines 2 to 7 and 11 to 23) clearly

represent no problemin respect of the formation of a
single |ayer tablet.

(d) Even in the definitions of the "preferred tabl et
forms" - disclosed to be "of particular relevance for
tablets of fully fornul ated detergent conpositions”
two alternatives are given by using the wording "The
tablet...... or a discrete region thereof..." which
clearly indicates that also tablets made froma single
(rmore or | ess honbgenous) m xture of particles have
been considered (see in the published patent
application page 7, lines 22 to 33, and in particular
lines 28 and 35).

Therefore, the Board concludes that the patent
application describes in general the possibility of
formng fully fornul ated tablets out of nore than one
kind of particulate, and identifies, in addition to the
preferred tablet wherein the segregation of the persalt
and of certain surfactants in the separate domains is
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achieved by formng distinct |layers therein, also the
possibility of tablets with no segregation at all, as
wel | as other means for producing segregation w thout
necessarily creating separated | ayers. Hence, the
skilled reader of the patent application as whole would
consider that the wording used in claim2 as originally
filed identifies in general any fully fornul ated tabl et
structure al so enconpassed by the definition "A tabl et
consisting of a conpressed particulate mxture” in
claim1l1l of both sets of anended clains formng the
present request.

(iit) Simlarly to the above observation in respect of
Article 84 EPC at the begi nning of section "(i)" of
this item also the portions of the clains under

consi derations which contain the expression "a bl each
activator" are substantially the same al ready present
inclaiml of the granted patent and, by virtue of

t heir dependency on claiml1, also in granted clains 2,
3 and 4 (see above itenms | and Il1). Hence, also these
expressions are per se not open to objection under
Article 84 EPC

Mor eover, their nmeaning is not changed by the
amendnent s di stingui shing the clains under
consideration fromclaim1l of the patent in suit. The
Board observes that even though all these clains define
tablets that m ght conprise nore than one bl each
activator (due to the wording "conprising...a bleach
activator"), still it is apparent to their reader that
t he second-appeari ng expression "a bl each activator”
can only refer to the mandatory first-nmenti oned bl each
activator of the initial portion of the clainms. To do
the contrary, i.e. to assune that any of these clains
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inplicitly defined the mandatory presence of at |east
two bl each activators, whereby the first one was not
further specified, while the second was required to
have a certain perhydrolysis constant, |acks any
plausibility. (Nor is such interpretation supported in
ot her portions of the patent in suit.) Therefore, even
t hough claim 1 as granted and the clai ns under

consi deration conprise twice the wording "a bl each
activator", it is found that in all these clains these
two expressions refer to the (sane) at |east one bl each
activator that is mandatory in the clainmed tablet.

Accordingly, claim1 of both sets form ng the 2"
auxiliary request differ formthe granted clains 1 to 3
or 1 to 4 only because the fornmer do not contain the
proviso Il and specify further the (sane) at |east one
bl each activator that is mandatory in the tablet (by
indicating that it nmust be any of the listed five
specific chem cal compounds). It is apparent that none
of these anendnents inplies the mandatory presence of
two different bleach activators. Hence, no anbiguity is
found to derive fromthe anmendnents introduced in the

cl ai s under consi derati on.

(1i1) The Respondents' final argunents that in claiml
of the original patent application the proviso |

requi red any persalt possibly present to be confined in
a discrete region of the tablet, is not convincing
because it is clearly contrary to the only plausible
interpretation of this proviso, for the reasons already
expl ai ned above at item2.4.1. In particular, the
expression "the persalt is segregated fromthe bl each
activator"” in claiml as originally filed can only
implicitly refer (in viewof the fact that it is
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preceded by a conditional sentence starting with "if
the persalt is sodium perborate and bl each activator is
N-di acyl ated of N, N -polyacylated am ne") to the

i mredi ately preceding persalt and to the inmediately
precedi ng bl eaching agent, i.e. the sodi um perborate
persalt and the N-diacylated of N, N -polyacyl ated

am ne bl each activator. Therefore, the amended wording
used for reintroducing the proviso | in the clains
under consideration, wording which explicitly specifies
that only the sodium perborate is to be separated,
corresponds exactly to the neaning of the wording
defining proviso | inclaiml as originally filed and
inclaiml as granted. Therefore, also this objection
of the Respondents under Article 84 or 123(2) EPCis

found not convi nci ng.

The Board is satisfied that clains 2 to 5 for al

desi gnated states except Germany and clainms 2 to 4 for
Germany according to the 2" auxiliary request conply
with Articles 84 and 123(2) EPC.

Si nce the Respondents have raised no objection in these
respects, no reasons need to be given.

For all the above reasons the 2" auxiliary request of
the Appellants is found adm ssible in view of
Articles 84, 123(2) and (3) and of Rule 57(a) EPC

Si nce, however, the Qpposition D vision has not yet

deci ded on sufficiency of disclosure, on novelty and on
i nventive step, the Board exercises its discretion
under Article 111(1) EPC and remts the case to the

first instance for further prosecution.
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Under these circunstances it is not necessary to deal
with the Appellants' 39 to 5'" auxiliary requests.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance for further
prosecution on the basis of the clains of the 2"
auxiliary request filed during the oral proceedings.

The Regi strar: The Chai r man:

G Rauh P. Krasa

2534.D



