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Summary of Facts and Submn ssions

0073.D

Eur opean patent No. 0 247 566 was granted on 24 March
1993 on the basis of European patent application
No. 87 107 602. 2.

The granted patent was opposed by the present
respondents (opponents 01, 02, 04 and 05) and
opponents 03, who subsequently w thdrew their
opposition. The main grounds relied upon were | ack of
novelty and/or inventive step (Article 100(a) EPC) and
that the patent contai ned added subject-matter
(Article 100(c) EPC.

In a decision posted on 19 February 1996 the Qpposition
Di vi sion revoked the patent on the ground that granted
claim1l as well as the respective claim1l of al
auxi |l iary requests contai ned added subject-nmatter.

That deci sion was appealed. In its decision T 359/96 of
16 June 1998 the Board held that claim 1l according to
the auxiliary request under consideration did not

of fend against Article 123(2) EPC. It accordingly set
the contested decision of the Opposition D vision aside
and remtted the case to the first instance for further
prosecution (Article 111(1) EPQC).

Wth its second deci sion posted on 14 February 2000 the
opposition again revoked the patent. The reason given
for the decision was that the subject-matter of claim1l
| acked inventive step with respect to the prior art
according to the docunents

DE- A-2 807 949 (D1),
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EP-A-0 200 564 (D5).

A notice of appeal against this decision was filed on
13 April 2000 and the fee for appeal paid at the sane
time. The statenent of grounds of appeal was received
on 22 June 2000.

Oral proceedi ngs before the Board were held on 27
Novenber 2001.

At the oral proceedings the appellants (proprietors of
the patent) presented a conplete set of docunents
conprising clainms 1 to 13, an adapted description and a
sheet of draw ngs (corresponding to the granted

drawi ngs). The cl ains corresponded to those underlying
t he contested deci sion.

Claim1l reads as foll ows:

"A returnabl e transparent refillable container
(30) having stress crack resistance, the container (30)
bei ng bl ow nol ded froma preform (10), biaxially
ori ented and conposed of pol yethyl ene terephthal ate
(PET) , the container (30) having a contai ner body
conprising a transparent, biaxially oriented sidewall,
a rigid integral chanpagne-type base (34) including a
chime area (40) having a peripheral contact radius and
a recessed central portion, a neck finish (12) for
receiving a closure, and an oriented extended tapered
portion (36) in the area adjacent said neck finish
(12), characterised by the polyethyl ene terephthal ate
(PET) having a noderate intrinsic viscosity (1V) of
0.72 to 0.84, the container sidewall being flexible and
having from24 to 30%crystallisation, the container
body thickness being 7 to 9 tines |less than the preform



VI .

0073.D

- 3 - T 0393/ 00

body wal | thickness, the chanpagne-type base (34)
having a |ow orientation and a thickness greater than
the thickness of the sidewall, and the recessed centra
portion being unoriented, whereby the container (30) is
capable of at |least five re-use cycles with an absence
of crack failure and di nensional stability during each
washing and filling cycle whereby the nmaxi mum vol une
devi ation over the at least five re-use cycles is
+1.5% in each cycle the container (30) having been
subjected to a hot caustic wash at a tenperature of
about 60°C (140°F) and product filling and capping at a
pressure of about 4.05 x 10° Nm? (4 Atnospheres).”

Dependent clains 2 to 13 relate to preferred
enbodi nents of the container according to claim 1.

In the alternative the appellants requested mai nt enance
of the patent in anended formon the basis of clains 1
to 10 filed as an auxiliary request with their letter
of 26 Cctober 2001.

The respondents requested that the appeal be dism ssed
and revocation of the patent confirned.

The argunents put forward by the appellants in support
of their main request were substantially as foll ows:

Inits earlier decision the Board had reached certain
concl usi ons about the nmeaning to be attached to the
various terns of claiml1l. Since these findings were
binding it was evident that the terns had to be
interpreted in the sane way when eval uating novelty and
inventive step. In the light of this it was apparent
that none of the features contained in the
characterising clause of claiml was clearly and
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unanbi guousl y di sclosed in the closest state of the art
represented by docunent D1, so that the subject-matter
of the claimwas mani festly novel.

Wth regard to inventive step the Opposition Division
had relied on a conbination of the teachings of
docunents D1 and D5 in arriving at its negative

concl usion. But this approach was fundanentally fl awed.
The person skilled in the art would have had no cause
to refer to docunent D5 at all as it was directed to
the solution of a different problem its teachings were
i nconpati ble with those of docunent D1, and even if
despite this the teachings of the two docunents were
arbitrarily conbined then several crucial features of
the container clainmed would still be absent.

The various argunents of respondents in reply are
sunmari sed bel ow

According to opponents 01 claim1l of the main request
no | onger corresponded in substance to the claim
remtted by the Board for further prosecution with its
earlier decision. Since the facts were no | onger the
sanme that decision was not binding on the Board and the
question of the conformty of claim21 under
consideration with the requirenents of Articles 84 and
123(2) EPC coul d be reopened. In view of the enphasis
now bei ng put by the appellants on the unoriented
nature of the recessed central portion of the base it
was essential to re-investigate what the extent of this
portion was. Another aspect of the claimrequiring
attention fromthe point of view of both clarity and
added subject-matter was the relationship between the
cont ai ner body thickness and preform body wal

t hi ckness.
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Al'l of the respondents were of the opinion that sone of
the features specified in the characterising clause of
claiml1, in particular those relating to the form and
properties of the base as well as the requirenent that
the sidewall be relatively nore flexible fromthe base,
were at the least inplicity disclosed in docunent D1.
In the view of opponents 05 there were indeed no
features in the characterising clause of claim1 which
wer e capabl e of distinguishing over the container of
docunent D1, so that the subject-matter of the claim

| acked novelty. In particular, opponents 05 argued that
the respective clained ranges for intrinsic viscosity,
sidewal | crystallization, and wall thickness ratio were
nerely arbitrary selections fromw thin the broader
ranges disclosed in docunent D1 and devoid of a
techni cal effect.

OQpponents 01 on the other hand argued that the subject-
matter of claim 1 | acked inventive step with respect to
the state of the art according to docunent D1
considered in the light of the commbn general know edge
of the skilled person. Any distinguishing features of
the cl ai ned contai ner which remained after the inplicit
di scl osure of docunent D1 was properly taken into
account were within the scope of routine
experinmentation and optimsation. It had not in any
case been denonstrated that the clained container was
an i nprovenent over that of docunent D1 since if the
latter could withstand 20 cycles of re-use with caustic
washing at 55°C then it could certainly wthstand

5 cycles with caustic washing at 60°C. Insofar as
opponents 05 argued agai nst inventive step they
essentially followed the |ine adopted by opponents 01.

OQpponents 02 and 04 concentrated on arguing | ack of
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i nventive step with respect to docunents D1 and D5,

W th opponents 02 also referring to US-A-4 318 882
(D3). In their opinion docunents D5 and/or D3 gave
clear indications to the person skilled in the art how
to inprove the volune stability of a PET contai ner
subjected to heat in use. The neasures taught in those
docunents involved the application of the ranges for
intrinsic viscosity, sidewall crystallisation and wal

t hi ckness reduction ratio specified in claim1, these
bei ng the only genuine distinguishing features over the
di scl osure of docunent D1.

Opponents 04 al so objected to the vari ous dependent
clains of the main request as containing added subject -
matter on the basis that they were no | onger solely
dependent on claim 1l as were the equivalent originally
filed clainms, thus resulting in new conbi nati ons of
features.

Reasons for the Deci sion

0073.D

The appeal conplies with the formal requirenents of
Articles 106 to 108 and Rules 1(1) and 64 EPC. It is
t herefore adm ssi bl e.

Under Article 111(2) EPC, if a Board of Appeal renmits
the case for further prosecution to the departnent
whose deci si on was appeal ed, that departnent shall be
bound by the ratio decidendi of the Board, insofar as
the facts are the sane. In accordance with the

establi shed case | aw of the Boards that binding effect
al so exists with respect to a Board subsequently
entrusted with an appeal against a further decision of
the first instance after the case has been remtted.
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This principle is fully accepted by the parties in the
present case. Neverthel ess, the question has been

rai sed, in particular by opponents 01, as to the extent
to which the facts are the sane taking into account the
amendnment of claim1l after the case was remtted and

al so what they consider to be an interpretation of the
ternms of the clai madvanced by the appellants which
differs to that on which the earlier decision of the
Board was reached.

Caiml of the present main request differs in two
respects to the claimunder consideration in decision
T 359/96 and on the basis of which the matter was
remtted to the first instance. In both cases it
concerns transfer of features between the preanble and
the characterising clause of the claim In particular,
the requirenent that the recessed central portion of

t he chanpagne-type base be "unoriented" has been noved
fromthe preanble to the characterising clause whereas
the presence of an oriented tapered portion in the area
adj acent the neck finish has been noved fromthe
characterising clause into the preanble.

In the first paragraph of point 5 of the reasons of the
earlier decision it is stated that claim1 according to
the alternative request (ie the claimon the basis of
whi ch the case was remtted for further prosecution)
did not offend against Article 123(2) EPC. In the third
par agr aph of the same point the Board enphasi sed that

it had made no anal ysis of the appropriateness of the
two-part formof the claim That statenent al one nmakes
it clear that the previous two-part formof the claim
has not played any role in the Board' s eval uation of
the question of added subject-matter and indeed it is
evi dent that any such consideration woul d have been
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m spl aced since the technical content of the claimis

I ndependent of the distribution of its features between
the preanbl e and characterising clause. Plainly,
therefore, the transfer of features between the
preanbl e and the characterising clause which

di stinguishes claim1 of the present nmain request from
the claimremtted to the first instance has not
resulted in a situation where the facts are not the
same, within the neaning of Article 111(1) EPC, so that
a review of the earlier decision of the Board as to the
conformty of the claimwith Article 123(2) EPC is

| egal |y excl uded.

I nsof ar as opponents 01 sought to attack the

requi renment of claiml1l that the container body
thickness is 7 to 9 tines |ess than the preform body
wal | thickness on the basis of lack of clarity, rather
t han added subject-matter, the Board notes that this
feature was present in the granted claim1l and has not
been introduced or affected by the anendnents nade to
the claim In accordance with the established
jurisprudence of the Boards of Appeal (see for exanple
T 16/ 87, QJ EPO 1992, 212) an objection of |ack of
clarity, not being a ground of opposition, can in these
circunstances not lead to a finding that the claimis
I nadm ssi ble. Instead, the feature involved should be
interpreted in the light of the description to
establish its neaning. To say that one neasure is

"X tines less"” than another belongs nore to the popul ar
idiomrather than a technical description. In the
present case there can however be no doubt that the

i ntended neaning is that the contai ner body thickness
I's one seventh to one ninth of the preform body wal

t hi ckness. Further, although the wording of the claim
itself could | eave sone roomfor conjecture, it is
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clear fromthe description that it is specifically the
contai ner sidewall thickness which is being conpared
with the equivalent region of the preform

Lastly, the Board cannot accept the argunent of
opponents 01 that the feature involved is inherently

i ncapabl e of distinguishing the clained container from
the prior art as it relies on a conparison with an
entity, ie the preform which no | onger exists once the
cont ai ner has been fornmed. However, the thickness
reduction ratio is intimately correlated to the draw
rati o and hence the degree of orientation in the

contai ner sidewall which is a highly significant factor
in determ ning the overall nechanical properties of the
sidewall. In viewof this it would seem feasi bl e that
an indication of the thickness reduction ratio enpl oyed
can be drawn fromthe nmechani cal and ot her properties
of the container sidewall, taken in conjunction with

ot her features of the container, eg the thickness of
the unoriented central portion of the base. In
practical terns it may al so be assuned that any burden
associated with determ ning whether a potentially

i nfringing container neets this requirenent of the
claimis likely to fall on the appell ants.

The objection of added subject-matter raised by
opponents 04 agai nst various dependent cl ai ns was not
subj ect of the earlier decision of the Board and nust
therefore be considered. It is however w thout nerit,
bei ng based in global terns solely on a difference in
t he dependencies of these clains in the origina
application where they were mainly dependent directly
on claim1l whereas with the equival ent present (and
granted) clains the dependency is on any preceding
claim However, what is inportant is the totality of
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the original disclosure and opponents 04 have not
sought to identify any particul ar conbi nati on of
features which has arisen through the change in
dependency which was not in fact originally disclosed.
In the absence of an such detail ed argunent the Board
cannot but reject this objection.

One of the few things that all the parties agree on is
that docunent D1 represents the closest state of the
art. Indeed, anong the substantial volunme of prior art
docunents relied upon in the proceedi ngs docunent Dl is
the only one which is concerned with a re-usable PET
contai ner for carbonated beverages.

The main thrust of the teachings of docunent Dl is that
by using a PET with a relatively high intrinsic
viscosity of 0.85 to 1.5, preferably at least 1, it is
possi bl e to manufacture contai ner having walls of
sufficient thickness and strength whi ch neverthel ess
have a gl ass-cl ear transparency. The reason for this
lies in the |ower tendency of the relatively high
viscosity PET to crystallisation, cf. in particular
page 4, paragraph 2 and the paragraph bridgi ng pages 4
and 5.

The wal |l thickness of the container is preferably 0.5
to 1.0 mm but may go up to 5 nmor nore, with the
cont ai ner being fornmed by mechani cal / pneumati c ther no-
elastic stretching froma preformhaving a wall

t hi ckness of the order of 4 to 8 nm The bottomwal |l of
the container nmay be made with sufficient strength by
means of material accunulation and partial reverse
stretching, for exanple as disclosed in DE-A-2 406 335
(corresponding to GB-A-1 459 521) cf. page 6,

paragraph 3 of D1. The stretching ratio varies from1.0



0073.D

- 11 - T 0393/ 00

to 6.1 across the bottomwall, with preferably a
constant increase of thickness towards the centre, cf.
t he paragraph bridgi ng pages 9 and 10.

The cont ai ner produced according to the teachings of
docunent Dl is resistent when enpty to | ocalised forces
of up to 500 N, can survive being dropped from4 m when
filled with a carbonated beverage at a pressure of up
to 10 bar and is capable of being washed at 55°C with
conventi onal cleaning agents, including caustic soda,

W t hout significant volune change, thus allowing it to
be re-used at |least 15 tinmes, cf. page 8, |ast

par agraph to page 9, second paragraph and page 10, | ast
par agr aph.

In the opinion of the respondents present claiml is
not properly delimted with respect to docunent D1.
They argued that sone, or in the case of opponents 05
all, of the features of the characterising clause of
the claimare either at least inplicitly disclosed in
this prior art docunent or inherently incapable of

di stinguishing the clainmed container fromit. It is
therefore necessary to consider each of the features
specified in the characterising clause of the claimin
nore detail

The first requirenent is that the PET of the container
has an intrinsic viscosity of 0.72 to 0.84, conpared to
the range of 0.85 to 1.5 stated in docunent Dl. Here
the respondents have advanced two |ines of argunent.
The first is that the degree of inaccuracy in the
measurenent of intrinsic viscosity is such that in
particle ternms these ranges overlap. They have not
however provided any concrete evidence to support this
assertion and given the enphasis in docunent D1 on the
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benefits of PET with a relatively high intrinsic
viscosity, preferably at least 1, the person skilled in
the art would not in any case have been encouraged to
operate at the very bottom of the range specified
there. The second argunent is that the limtation of
the range to 0.72 to 0.84 in claiml is purely
arbitrary and not the result of a purposive sel ection.
They seek to back this up wth reference to the table
found on page 4 of the patent specification from which
it can allegedly be derived that a contai ner nade from
PET with an intrinsic viscosity of 1.06 is superior to
one made from PET with an intrinsic viscosity of 0.72.
However, this argunment is fundanentally m sconstrued as
the table in question does not relate to containers
with a structure as clained but rather to those nade
accordi ng to known techni ques.

As determined in the earlier decision of the Board,

T 359/96, point 3.1 of the reasons, the requirenent
that the container sidewall be "flexible" can only be
seen in relative terns in conmparison with the

requi renent, stated in the preanble of the claim that
the base of the container be "rigid". There is no clear
and unanbi guous teaching in docunent D1 which could

| ead to be ineluctable conclusion that the sidewall of
the container disclosed there is nore flexible than its
base. No specific neasurenents for relative wal

t hi ckness are given and al t hough particul ar neans are
proposed to increase the strength of the base (cf.

DE- A-2 406 335 nentioned above), enphasis is also

pl aced on the resistance of the walls generally to high
| ocal i sed forces. Essentially the teaching of

docunent D1 goes to a container with conparable
properties of strength and transparency to one of

gl ass, where in principle the sidewall and base are of
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equi valent rigidity.

The next requirenent concerns the degree of
crystallisation of the sidewall, which is in the range
of 24 to 30% Here, opponents 05 argued that the | ower
limt of 24% was once again arbitrary. They relied on
subm ssions made by the appellants in the earlier
proceedi ngs |l eading to decision T 359/96 in which they
sought to defend a broader definition where the
crystallisation was nerely limted to "up to 30%.
However, the Board could not accept those subm ssions
and held, see point 3.3 of the reasons, that sidewal
crystallisation in the range of 24 to 30% was taught in
the original application as being an essential feature
of a viable re-usable PET container. The setting of the
lower Iimt of the range is therefore not arbitrary,
but purposive. Furthernore, there can be no suggestion
that the person skilled in the art follow ng the
proposal s of docunent D1 woul d automatically end up
with a sidewall crystallisation within the range
clainmed. One of the inventors naned in docunent D1

(M Stelzner) stated in his affidavit filed by
opponents 05 with their letter of 16 Decenber 1999 t hat
the crystallinity of the containers involved was
typically less than 20% In an earlier affidavit of a
M Neumann filed by opponents 04 with their letter
dated 26 July 1995 it is stated that the | ow
crystallinity referred to in docunent D1 woul d be of
the order of 8 to 12%

The neani ng of the requirenent that the container body
thickness be 7 to 9 tines |ess than the preform body
wal | thickness has al ready been di scussed above. In the
contested deci sion the Opposition Division conputed a
noti onal range of wall thickness reduction of from4 to
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16 times (retaining for sinplicity the idiomof the
clain) fromthe disclosure of a preferred sidewal
thickness of 0.5 to 1.0 nmand a preformwall thickness
of 4 to 8 mMmm G ven, however, that the docunent also
specifically envisages greater wall thicknesses, up to
5 mnm it would seemthat the | ower end point of the
range should be smaller than 4. Be that as it may, it
is clear that the clained range of 7 to 9 is a narrow
sel ection within the assuned notional disclosure of
docunent. Furthernore, the specific exanple given in
page 7, paragraph 3, of a stretch ratio of 1:4.5
correlates to an equival ent wall thickness reduction
ratio significantly |ower than that clained.

In addition to the features of the sidewall discussed
above the characterising clause of the claimspecifies
three features of the chanpagne type base, all of which
are in dispute. These are that the base has a | ow
orientation, is thicker than the sidewall, and that its
recessed central portion is unoriented.

As established in decision T 359/96, point 3.2 of the
reasons, the requirenent that the base have "I ow
orientation” refers to the degree of its orientation
consi dered as a whole in conparison wth the degree of
orientation of the sidewall. A definitive conparison in
this context cannot be nade with respect to the base
and sidewal| of the container disclosed in docunent D1.
I ndeed, given that areas of the base of the known
contai ner may be produced with a stretch ratio of up to
1: 6, whereas a preferred stretch ratio of the sidewal
is given as 1:4.5, it would appear that at |east sone
areas of the base will be nore highly oriented than the
si dewal | .
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A cl ear and unanbi guous teaching with regard to the
relative thickness of the base and the sidewall also
cannot be derived fromthe disclosure of docunent DL.

I nsof ar as that docunent refers to thickening of areas
of the base there is no clear reference point for the
conparison, it could equally well refer to the other
areas of the base rather than the sidewall (this is the
situation found in docunment D19 referred to in this
context in docunent Dl). The respondents al so sought to
rely on the drawi ng of docunent D1 as an alternative or
addi tional source of information as to the relative

t hi ckness of the base and the sidewall of the prior art
contai ner. However, at least with respect to the

t hi ckness of the sidewall and base of the container
illustrated, this drawing is nerely schematic and
certainly cannot be seen as teaching that the base as a
whol e is thickened with respect to the sidewall.

Lastly, it was the requirenent that the recessed
central portion of the base be unoriented that was the
nost contentiously disputed feature of the claim wth
both the appellants and the respondents seeking to
support their argunents by reference to what the Board
had said in this context inits earlier decision, in
particular in point 3.2 of the reasons. However, here
the Board nust enphasise that the questions of whether
the base included an unoriented recessed centra
portion and if so the neaning of that term were not
addressed in the earlier decision which was concerned
solely with the original disclosure of certain features
of claim1l and by necessary extension the neani ng of
those features, whereas original claim8 for exanple
specifically states that the container has a chanpagne
type base including a peripheral contact radius and an
unoriented recessed central portion so that the
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original disclosure of these features was not in

di spute. Nevertheless, it can be fairly said that there
iIs nothing in the earlier decision which suggests that
t he Board, when coming to the conclusions it did, had
understood the term"recessed central portion" as being
anyt hing other than the whole of the recessed area of
the base within the peripheral contact radius. |ndeed
on the basis of the description and draw ngs of the
original application no other interpretation seens
possible as there are only two areas of the base
identified therein, nanely the chine area with its

peri pheral contact radius and the recessed centra
portion.

The argunents of the respondents go however in a
different direction. They contend that with a recessed
central portion as defined above it woul d be
technically inpossible for this to be unoriented as
sone stretching of the preformin the rel evant area
must occur, and with it orientation of the PET
material. As a consequence the only region of the base
whi ch coul d be unoriented was a small one at its
geonetrical centre and it was thus this area which
defines the "unoriented recessed central portion" of
the claim However, it also had to be the case in the
cont ai ner disclosed in docunent D1 that a small centra
area of the base remai ned un-stretched and unori ented,
t he upshot therefore being that the requirenent of
claim1 that the recessed central portion is unoriented
did not distinguish fromthe disclosure of docunent D1.

The Board does not find this Iine of argunent
persuasi ve. The requirenent in question has to be seen
in the eyes of the skilled person who woul d not
understand the neaning of "unoriented" literally as
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being that there is "zero orientation"” as argued by the
appel lants but in the technical sense that any snal
anount of orientation present is insignificant with
respect to the properties of the material. The Board
can see no reason why, at a technical level, it would
not be possible follow ng the teachings of the patent
specification and with suitable routine adjustnent of
the stretch/ bl ow noul ding conditions prevailing to
produce a container with a recessed central portion as
defined above which is "unoriented" in this sense.

The Board therefore cones to the conclusion that all of
t he physical and structural features specified in the
characterising clause of claim1l properly distinguish
the cl ai ned subject-mater fromthe container of
docunment Dl1. This subject-matter is therefore novel. In
these circunstances there is no need to go into the
guestion of whether the performance requirenent stated
at the end of the claimis in itself a separate

techni cal feature which is capable of providing an

I ndependent distinction over the prior art.

Havi ng established the novelty of the subject-matter of
claiml1l it is necessary to turn to the question of

i nventive step. To a significant extent however it can
be said that the evaluation of inventive step has been
pre-enpted by the above considerations as to what
features distinguish the clainmed subject-matter from
the cl osest state of the art, since all of the
respondent s when argui ng agai nst inventive step relied
at least in part on their various contentions that
certain of the features contained in the characterising
clause were in fact already disclosed in docunent DL.

The technical problemwhich the clained invention sets
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out to solve is the provision of a conmercially viable
refillable PET container for carbonated liquids, in
particul ar beverages, which is capable of retaining its
aesthetic properties and functional performance over at
| east five conplete refill cycles, each of those cycles
conprising the steps specified in the |ast part of
claim1l. The respondents do not dispute that this
probl em has been sol ved by the provision of a container
as clained. What they do dispute however is that sone
of the features specified in the characterising clause
of claiml1l nmake a contribution to the solution of the
problemw th the consequence, in their view, that they
shoul d be di sregarded when investigating inventive
step. This line of argunent was pursued as an addition
or alternative to the argunents dealt with above as to
whet her the features involved were already conprised in
the state of the art according to docunent Dl1. The
Board can however see no convincing justification for
departing fromthe premse that it is the conbination
of all of the technical features specified in the claim
whi ch | eads to the technical success of the clained

I nventi on.

Apart fromthe issue of whether certain features
contributed to the solution of the technical problem
as di scussed above, the argunents on obvi ousness
concentrated nmainly on the teachings of docunent D5. As
an aside it should be nentioned here that this docunent
was published after the first priority date clained for
the contested patent, but before the second. The
Qpposition Division established however that the
subject-matter of claim1 was only entitled to that
second priority date and that accordingly docunent D5
bel onged to the state of the art. The Board concurs
with that finding, which has not been chall enged by the
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appel | ant s.

Docunent D5 relates to a "hot fill" container of
biaxially oriented PET. By "hot fill" is nmeant a

contai ner which is capable of being filled wth
products in the 160° to 200°F (71° to 93°C) tenperature
range and sealed at or near the filling tenperature.
Such a container has to neet two essentia

requirenents. Firstly, the amount of shrinkage of the
wal | of the container caused by it being heated near to
or above the glass transition tenperature of PET nust
be within acceptable limts. Secondly, the container
has to be resistant to collapse or buckling as a result
of the volune contraction of the product as its cools.
The particul ar concern of docunent D5 is with the first
of these requirenents. As stated there in claim1l the
conposition of the PET, the draw ratio during form ng
and the reheat conditions are chosen to give a sidewal
crystallinity of 14%to 28% In Exanple 4 the inherent
viscosity of the PET is 0.80 + 0.1, the wall thickness
reduction is 1:12 and the resulting crystallinnity can
be conputed to be of the order of 20% The overal
volume loss on hot filling at 190°F (89°C) was 5.2%
According to dependent claim4 the preferred total wal
draw ratio is in the range 8 to 10 to 1.

Docunent D3, referred to supplenentarily in

opponents 02, also relates to a hot fill container and
I's concerned with neasures to increase the
crystallinity of at least part of the sidewall to 28%
to 32% this part of the sidewall then being reshaped
to provide a thernoel astically deformable region for
relieving pressure forces on cooling of the product.

In the opinion of the respondents the skilled person



0073.D

- 20 - T 0393/ 00

woul d see in the state of the art di scussed above a

val uabl e indication as to how to increase the vol une
stability of a biaxially oriented PET contai ner
subjected to heat in general and woul d therefore have
had an incentive to incorporate the nmeasures taught in
the docunents involved into a refillable PET container
in order to enable it to withstand a commercially

vi abl e nunber of washing cycles at 60°C. However, given
that there are in the two cases distinct differences in
what is being sought in the way of thermal vol une
stability, the Board does not find this argunent wholly
persuasi ve. Furthernore, it nmust also be borne in mnd
that thermal volune stability is only one of the

requi renments that a refillable PET container has to
meet. Another crucial one is resistance to stress
cracki ng under the conbined influence of the caustic
washi ng agents enpl oyed and the pressure generated by

t he carbonat ed product. Docunents D5 and D3 are of
course by their very nature wholly silent on this
aspect .

In any case, even if the skilled person were |led by the
t eachi ngs of docunent D5 (docunent D3 is nore renote
and does not need to be considered further) to nodify
the refillable container of docunent D1 in the
direction of using a PET with an intrinsic viscosity in
the range of 0.72 to 0.84, having a preformto
cont ai ner body sidewall thickness in the range of 7 to
9 and aimng towards a sidewall crystallisation of 24
to 30% then there is certainly nothing in the docunent
whi ch could at the sanme tine have led himto the
particul ar physical formand structure of the base of
the container as set out in the characterising clause
of claiml1l. Indeed, if anything, docunent D5 nust be
seen as teaching away from such a base structure since
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the general idea underlying this prior art proposal is
the elimnation of extensive regions of |ow
orientation, see for exanple page 16, second paragraph.
5. The Board therefore cones to the conclusion that the
subject-matter of claim1 of the main request is novel

and involves an inventive step (Articles 54 and 56
EPC) .

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent on the basis of the
docunents submtted at the oral proceedings.

The Regi strar: The Chai r man:

S. Fabi ani F. Prdls
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