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Summary of Facts and Subm ssi ons

0375.D

The appel l ant (patent proprietor) |odged an appeal
agai nst the decision of the Qpposition Division
revoki ng European patent No. 0 645 226.

An appeal against this decision was al so | odged by
respondents Il (opponents 02, Earl Doyle and Scott
Carson) .

Oppositions had been filed against the patent as a
whol e based on Article 100(a) EPC (lack of novelty and
| ack of inventive step), Article 100(b) EPC and
Article 100(c) EPC by opponent 01, Hennecke GrbH, and
by respondents Il. The Opposition Division held that
claims 1 and 12 as granted as well as clains 1 and 12
of the auxiliary request |acked an inventive step.

Oral proceedings were held before the Board of Appeal
on 12 Novenber 2002. As announced on 5 Novenber 2002,
respondents Il were not represented. Opponent 01,
havi ng wi t hdrawn the opposition on 19 April 2002, was
not represented either.

The appel | ant requested that the decision under appeal
be set aside and that the patent be maintained on the
basis of the follow ng docunents:

(a) min request: clainms 1 and 12, submtted as main
request during oral proceedings, and clains 2 to
11 and 13 to 23 filed as main request on 19 June
2000; or

(b) first auxiliary request: clains 1 and 11,
submtted as first auxiliary request during oral
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proceedi ngs, and clainms 2 to 9 filed as main
request on 19 June 2000, and clains 10 and 12 to
22 filed as first auxiliary request on 11 Cctober
2002; or

(c) second auxiliary request: clains 1 and 12,
subm tted as second auxiliary request during oral
proceedi ngs, and clainms 2 to 11 and 13 to 23 filed
as main request on 19 June 2000; or

(d) third auxiliary request: clains 1 and 12,
submtted as third auxiliary request during oral
proceedi ngs, and clainms 2 to 11 and 13 to 23 filed
as main request on 19 June 2000.

Bef ore wi t hdrawal of the opposition, opponent 01 had
requested that the appeal of the appellant be
di sm ssed.

Respondents Il requested that the decision under appeal
be set aside and that the patent be revoked on each of
t he grounds pursuant to Article 100(a) EPC (I ack of
novelty; cf. Article 54 EPC), Article 100(b) EPC and
Article 100(c) EPC. As regards revocation of the patent
by the Opposition Division for |ack of inventive step,
respondents Il requested that the decision under appeal
be left to stand in this respect.

Claim1l of the main request reads:

"1. A process for continuous production of polyurethane
sl ab-stock foam (16) including the steps of:

formng a mxture of reactive chem cal conponents;

m xi ng the reactive chem cal conmponents with CO, under
sufficient pressure conditions to maintain the CO, in a
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liquid state,

characterized by,

distributing the m xture by passing the resulting

m xture along a frothing device (13) conprising an

el ongat ed pressure equalizing chanber (21), an

el ongated pressure drop zone (17) and a frothing cavity
(19) wherein said elongated pressure drop zone (17), in
the direction of flow, consists of one slot (17; 64,

66, 68) axially extending in the direction of the flow
and is dimensioned to maintain back pressure on the
upstream m xture to keep the CO, in a liquid state and
to initiate frothing under pressure controlled
conditions, wherein said frothing device (13) avoids
turbul ent evaporation of the CO, upon di scharge of the
m xture fromthe pressure drop zone;

and form ng the discharged m xture into a progressively
expandi ng frothing material by progressively rel easing
the CO, in the frothing material as the frothing
material flows along the frothing cavity (19) and

t hrough an outlet aperture (20), thereby discharging
the frothing m xture onto a substrate (2)."

Claim1l of the first auxiliary request reads:

"1. A process for continuous production of polyurethane
sl ab-stock foam (16) including the steps of:

formng a mxture of reactive chem cal conponents;

m xi ng the reactive chem cal conmponents with CO, under
sufficient pressure conditions to maintain the CO, in a
liquid state,

characterized by,

keeping a pressure during m xing which ranges from
about 5 to about 18 bar,

distributing the m xture by passing the resulting

m xture along a frothing device (13) conprising an
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el ongat ed pressure equalizing chanmber (21) and through
an el ongated pressure drop zone (17) and a frothing
cavity (19) wherein said el ongated pressure drop zone
(17), in the direction of flow, consists of one slot
(17; 64, 66, 68) axially extending in the direction of
the flow and is dinensioned to maintain back pressure
on the upstreamm xture to keep the CO, in a liquid
state and to initiate frothing under pressure
controll ed conditions, wherein said frothing device
(13) avoids turbul ent evaporation of the CO, upon

di scharge of the mxture fromthe pressure drop zone;
and form ng the discharged m xture into a progressively
expandi ng frothing material by progressively rel easing
the CO, in the frothing material as the frothing
material flows along the frothing cavity (19) and

t hrough an outlet aperture (20), thereby discharging
the frothing m xture onto a substrate (2)."

Claim1 of the second auxiliary request reads:

"1. A process for continuous production of polyurethane
sl ab-stock foam (16) including the steps of:

formng a mxture of reactive chem cal conponents;

m xi ng the reactive chem cal conmponents with CO, under
sufficient pressure conditions to maintain the CO, in a
liquid state,

characterized by,

distributing the m xture by passing the resulting

m xture along a frothing device (13) conprising an

el ongat ed pressure equalizing chanmber (21) and through
an el ongated pressure drop zone (17) and a frothing
cavity (19) wherein said el ongated pressure drop zone
(17), in the direction of flow, consists of one slot
(17; 64, 66, 68) axially extending in the direction of
the fl ow and having a height of |ess than or equal
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0.5 mmand is dinensioned to maintain back pressure on
the upstream m xture to keep the CO, in a liquid state
and to initiate frothing under pressure controlled
conditions wherein said frothing device (13) avoids
turbul ent evaporation of the CO, upon di scharge of the
m xture fromthe pressure drop zone;

and form ng the discharged m xture into a progressively
expandi ng frothing material by progressively releasing
the CO, in the frothing material as the frothing
material flows along the frothing cavity (19) and

t hrough an outlet aperture (20), thereby discharging
the frothing m xture onto a substrate (2)."

Claim1l of the third auxiliary request reads:

"1. A process for continuous production of polyurethane
sl ab-stock foam (16) including the steps of:

formng a mxture of reactive chem cal conponents;

m xi ng the reactive chem cal conmponents with CO, under
sufficient pressure conditions to maintain the CO, in a
liquid state,

characterized by,

distributing the m xture by passing the resulting

m xture along a frothing device (13) conprising an

el ongat ed pressure equalizing chanmber (21) and through
an el ongated pressure drop zone (17) and a frothing
cavity (19) wherein said el ongated pressure drop zone
(17), in the direction of flow, consists of one slot
(17; 64, 66, 68) axially extending in the direction of
the flow and having a height in the range of 0.3 to
0.5 nmmand is dinmensioned to maintain back pressure on
the upstream m xture to keep the CO, in a liquid state
and to initiate frothing under pressure controlled
conditions, wherein said frothing device (13) avoids
turbul ent evaporation of the CGO, upon discharge of the
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m xture fromthe pressure drop zone;

and form ng the discharged m xture into a progressively
expanding frothing material by progressively releasing
the CO, in the frothing material as the frothing
material flows along the frothing cavity (19) and

t hrough an outlet aperture (20), thereby discharging
the frothing m xture onto a substrate (2)."

V. The follow ng docunments are referred to in the present
deci si on:

Dl: US-A-3 181 199

D2: US-A-5 120 770

D10: "Fl exi bl e Pol yur et hane Foans", Ron Herrington and
Kat hy Hock, Dow Pl astics 1991, pages 9.2 and 9.3

D21: "Bayer/ Hennecke add CO,", Urethanes Technol ogy,
August / Sept enber 1995, pages 9 and 10

VI . In the witten and oral proceedi ngs the appell ant
argued essentially as foll ows:

The expression "progressively releasing the CO, in the
frothing material” in claim1 of the main request does
not cause an extension beyond the original disclosure.
The description as originally filed supports both a
gradual rel ease and a progressive rel ease of the

bl owi ng agent in the frothing m xture. Thus, even if
the ternms "gradual ly" and "progressively"” had to be
construed as having different neanings, the use of the
term "progressively" in the claimwas in accordance
with Article 123(2) EPC.

0375.D Y A
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Wth the anendnents nmade, the clains of the main
request are clear and in line with the description and
drawi ngs. The di sclosure of the patent specification is
sufficient as concerns the design of the slot and the
pressure conditions. Wth respect to the latter,
however, the common general know edge of the person
skilled in the art has to be included. It is then clear
that the pressure to keep CO, in liquid formw thin the
m xture is less than the pressure to keep free CO, in
liquid form The requirenments of Articles 84 and 83 EPC
are therefore fulfill ed.

| ndependent clainms 1 and 12 of the main request relate
to the production of polyurethane slab-stock foam The
m xture which is released onto the substrate has a
density of about 1100 to 1200 kg/n? whereas the finished
sl ab-stock foamtypically has a density in the range of
16 to 48 kg/ n?. Consequently, a high anmpunt of gas is
needed to expand the m xture by such a degree. This
expansi on al so needs a certain tinme and thus takes

pl ace al ong a consi derabl e transport distance of the
substrate conveyor. The fully expanded foam reaches a
hei ght of about 1,2 m Docunent Dl relates to a coating
machi ne whi ch produces a foam coating on a substrate,
the foamthus forned having typically a density of
about 350 kg/n? and a height of a fewmllinmetres. Thus,
significantly |l ess gas is needed and the foam ng
process takes a short time and a short distance and is
al ready finished when the mxture is released onto the
substrate. Since the necessary anount of gas is small

t he probl em of an expl osion-1ike evaporation of the gas
and the consequent turbulences in the mxture do not
occur. Moreover, docunent D1 is silent about the gas
used as blow ng agent. Finally, docunent Dl does not

di scl ose a pressure drop zone which consists of one
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slot axially extending in the direction of the flow and
which is able to maintain a back pressure sufficient to
keep CO, in liquid form It discloses only a sinple
slit. Table 9.1 of docunent D10 shows sone typi cal
characteristics of slab-stock foam which differ
significantly fromthe foam produced with the process
of document D1. Docunment D1, therefore, will not be
considered by a skilled person when designing a sl ab-
stock foam production process and system using CO, as

bl ow ng agent.

I n docunent D2 CO, is used as a bl ow ng agent and,

t herefore, an expl osion-like evaporation occurs. This

i nst ant aneous evaporation is a necessary el enment of the
process of docunent D2 as can be seen fromstep (b) of
claim1 of this docunent. It is not designated as a

di sadvantage. For this reason a skilled person would
not omt this step. Starting from docunent D2, a

skill ed person would not consider docunent D1 which
does neither show CO, as bl owi ng agent nor sl ab-stock
foam The conbi nati on of these two docunments woul d not
make sense; however, even if conbined, this conbination
woul d not result in the process of claim1l of the
patent in suit according to the main request.

The pressure range of 5 to 18 bar as an additional
feature in claim1l according to the first auxiliary
request enphasi zes that the patent in suit relates to
t he production of slab-stock foamand inplies specific
features of the systemaccording to claim11l of the
first auxiliary request. The system of docunent D1

| acks these specific features.

Al t hough the description of the patent nentions only
three distinct values of the slot height, a skilled



VII.

0375.D

-9 - T 0388/ 00

reader will recognize that these are only preferable
exanples and that all slot heights smaller than 0.5 mm
but at least all slot heights within the range of from
0.3 to 0.5 mm are possible. The additional features in
claim1 according to the second auxiliary request and
in claiml according to the third auxiliary request are
therefore in accordance with Article 123(2) EPC.

The sl ot height is an essential feature of the

i nvention because it is the slot which creates the
necessary back pressure to keep the CO, in liquid form
and which is instrunmental in avoiding turbul ent
evaporation of the blow ng agent. The sl ot height
specified in claim1 according to the second or third
auxiliary request inplies a certain depth of the sl ot
which is necessary for the snooth rel ease of the gas.
Wth the slot as shown in docunment Dl it would not be
possi ble to avoid this turbul ent evaporation.

As regards the subject-matter of the clains filed by
t he appellant on 19 June 2000 respondents |l argued
essentially as foll ows:

The clains (all requests) are not in accordance with
Article 123(2) EPC. Firstly, the application as filed
does not provide a basis for the feature that the slot
axially extending in the direction of the flowis

di mrensi oned to maintain back pressure on the upstream
m xture to keep the CO, in a liquid state. Secondly, the
original disclosure does not show that the discharged

m xture is formed into a progressively expandi ng
frothing material by progressively releasing the CO,. It
shows that the blow ng agent is gradually rel eased.
However, progressively and gradually have different
meani ngs.
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The patent specification |acks sufficient disclosure so
that a person skilled in the art is not able to carry
out the clained subject-matter. The definition of the
shape and configuration of the pressure drop zone is so
broad that a person skilled in the art would be
required to engage an unreasonabl e anount of research
and devel opnent to arrive at a suitable design.
Furthernore, it is questionable whether the CO, can be
kept in a liquid state. The pressure at the | ower end
of the range of 5 to 18 bar is not sufficient, not even
at very low tenperatures, to keep CO, liquid. For these
reasons the patent specification is not in accordance
with Article 83 EPC.

The use of conventional bl ow ng agents such as CFCs was
outl awed for environnental reasons, and CO, has been
establ i shed as a suitable substitute. Docunment D2 shows
that CO, is the nost suitable blow ng agent. However, it
was al so known that this gas leads to a very turbul ent
evaporation and thus to a poor foamquality. Having
this problemin mnd, a person skilled in the art would
i nevitably consider docunment D1 when seeking for a
solution to produce sl ab-stock foamw t hout such a
turbul ent evaporation of the blow ng agent. This
docunment mekes it clear that the apparatus which is
described therein is intended for operation at high
pressure and is thus suitable for use with liquid CG
Especially a pressure in the range from5 to 18 bar can
easily be achieved with the apparatus of docunent DL.
In addition, this prior art apparatus has a high degree
of adjustability so that the necessary adaptation can
al so easily be achieved. Especially the slit through
which the mxture is released is fully adjustable and
thus able to permt a flowat a controlled rate and to
produce the necessary back pressure. Thus, when seeking
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a solution to the problem of turbulent evaporation a
person skilled in the art would start from docunent D1
and performthe necessary nodifications and thus arrive
at the process and system according to the patent in
Sui t.

Reasons for the Decision

1

0375.D

Adm ssibility of the appeal of respondents |

In its decision, the Opposition D vision revoked the
patent in suit. Thus, the patent proprietor is the only
party adversely affected by the decision under appeal
within the meaning of Article 107 EPC, first sentence.
The appeal |odged by respondents Il has therefore to be
rejected as i nadm ssible under Rule 65(1) EPC (cf. also
decision T 473/98 [QJ EPO 2001, 231], point 2 of the
Reasons). However, respondents Il are a party as of
right to the appeal proceedi ngs pursuant to Article 107
EPC, second sentence.

Procedural status of opponent |

Opponent 01 ceased to be a party to the appeal
proceedi ngs in respect of the substantive issues after
wi t hdrawal of his opposition during appeal proceedings
on 19 April 2002 (cf. decision T 789/89 [QJ EPO 1994,
482], point 2 of the Reasons).

Mai n request
Respondents Il raised objections under Article 123(2)

EPC. They were of the opinion that the function of the
pressure drop zone and the progressive rel ease of the
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CO, as specified in claim1 go beyond the original
di scl osure.

The Board cannot follow this opinion. The application
as filed (cf. page 5, lines 1 to 4 of the published
version) expresses "that the purpose of the el ongated

pressure drop zone is to provide a back pressure ... as
wel | as an equalization of the pressure ... to prevent
turbul ent evaporation of the blowng agent ...". It is

sel f-evident that the back pressure upstream of the
pressure drop zone nust be sufficiently high to keep
the CO, in a liquid state. As regards the feature
"form ng the discharged m xture into a progressively
expanding frothing material by progressively rel easing
the CO", it follows fromthe passage on page 4,

lines 12 and 13 of the published version of the
application as filed that the blow ng agent is
progressively released in the reacting mass. This
progressive rel ease together with the feature "to
progressively rel ease the frothing m xture" contained
in claim23 and depicted in Figures 3 and 5 of the
drawi ngs of the application as filed inply that the
frothing material expands progressively.

Al so the further anmendnments to claim1 are within the
original disclosure. They were made in order to renove
a conflict wwth the enbodi nents according to Figures 6
and 7 of the patent in suit. In addition, claim1l does
not extend the protection conferred.

The Board is therefore satisfied that the subject-
matter of claiml neets the requirenents of

Articles 123(2)(3) EPC and 84 EPC.

Respondents |1 al so rai sed objections under
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Article 100(b) EPC. They were of the opinion that a
person skilled in the art would not be able to carry

out the pressure drop zone and to keep the CO, in liquid
form because of an insufficient and wong discl osure of
the technical details in the description of the patent
In sult.

The Board cannot share this opinion. The description of
the patent in suit as a whole conprises sufficient
details as to the function and the basic design of the
pressure drop zone so that a person skilled in the art
can carry out this pressure drop zone w thout undue
burden. If, in sonme respect, the description of the
patent in suit gives constructive freedom a skilled
person can act on the basis of its conmon general

knowl edge and by sinple trial and error. The |ower end
of the pressure range of 5 to 18 bar to be created as
back pressure does not appear to be outside of the
pressure range which is necessary to keep the CO, in
liquid form and even if the pressure of 5 bar should
be too low, this can easily be recogni zed and easily be
corrected by a higher pressure. Thus, the patent in
suit does not conprise wong information which would

hi nder a skilled person to carry out the subject-matter
cl ai ned.

The Board is therefore satisfied that the requirenents
of Article 83 EPC are net.

None of the prior art docunents shows all features of
claiml1, the subject-matter of which therefore has to
be consi dered novel. Respondents Il did not raise
objections as to |lack of novelty.

Docunent D1 is regarded as representing the closest
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prior art. This docunent discloses a process for

conti nuous production of polyurethane foam materi al
including the steps of: formng a mxture of reactive
chem cal conponents; m xing the reactive chem cal
conponents with a bl owi ng agent under sufficient
pressure conditions, distributing the m xture by
passing the resulting m xture along a frothing device
19 conprising an el ongated pressure drop zone 132 and a
frothing cavity 136 wherein said el ongated pressure
drop zone, in the direction of flow consists of one
slot 132 axially extending in the direction of the flow
and is dinmensioned to maintain back pressure on the
upstream m xture and to initiate frothing under
pressure controlled conditions, and form ng the

di scharged m xture into an expandi ng frothing materi al
by rel easing the blowing agent in the frothing materi al
as the frothing material flows along the frothing
cavity and through an outl et aperture 141, thereby

di scharging the frothing m xture onto a substrate 111
(cf. colum 1, line 48 to colum 3, |line 18 and
Figures 1 to 3).

However, docunent D1 does not specify the bl ow ng
agent. Having regard to the publication date of this
docunent, one can assune that conventi onal

chl or of | uorocar bons (CFCs) were used which were at that
time the nost common bl owi ng agent for foam production
Thus, the process according to claiml1l of the patent in
suit differs fromthe process disclosed in docunent D1
in that the blowi ng agent is CO, that the pressure
conditions are such that the CO, is maintained in a
liquid state, that turbul ent evaporation of the CO, upon
di scharge of the m xture fromthe pressure drop zone is
avoi ded and that the CO, is progressively rel eased so
that the m xture is formed into a progressively
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expanding frothing materi al .

For environnental reasons CFCs can no |onger be used as
bl owi ng agents in the polyneric foam production, and
for this reason CFCs were repl aced by ot her agents,
e.g. CO,. This is explained in the description of the
patent in suit (cf. page 2, line 58 to page 3, line 4)
where reference is made al so to docunent D2, which
teaches to replace conventional blow ng agents and

whi ch describes a process for the production of slab-
stock foam using CO, as bl ow ng agent. Thus, the

repl acenent of CFCs by CO, cannot be considered to

i nvol ve an inventive step.

When it was no | onger possible to run the process of
docunent D1 with CFCs as bl ow ng agents, it is an

obvi ous neasure for a person skilled in the art to

exam ne whether this process and the system of docunent
Dl are suitable for the use of CO, as bl owi ng agent.
When replacing CFCs by CO, in a systemas shown in
docunent D1, sone nodifications concerning tenperature
and/ or pressure for maintaining CO, in liquid form
before it | eaves the outlet, become necessary. The
apparatus shown in docunent Dl all ows such

nodi fi cations. The back pressure on the upstream

m xture depends on the height of the el ongated outl et
slit 132. The narrower the slit, the higher is the back
pressure. The apparatus of docunent D1 allows to adjust
the wwdth of the elongated slit 132 by nmeans of the

adj ustable plate 134 (cf. Figure 2 and colum 2,

lines 25 to 29) and thus to cause a back pressure high
enough to maintain CO, in liquid formw thin the

m xture. As is explained in the patent in suit (cf.
page 5, lines 36 to 39), the height of the slit is also
instrunmental for the controlled pressure conditions and
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thus for avoiding the turbul ent evaporation of the CO
The argunent of the appellant that not only the height
of the slit, but also the depth of the slit is
essential for avoiding turbul ent evaporation cannot be
accepted. The patent in suit is silent about a certain
depth and its relevance for the pressure conditions and
does therefore not forma basis for a correspondi ng
feature which, anyway, is mssing in claiml.

Since in the process disclosed in docunent D1 CO, i s not
used , docunent D1 does not nention that the discharged
m xture is formed into a progressively expandi ng
frothing material by progressively releasing the CG
However, the progressive expansion and the progressive
rel ease are a consequence of the nodifications which
are necessary to adapt the process to CO. Wen, as a
function of the slot height, frothing is initiated
under pressure controlled conditions so that turbul ent
evaporation of the CO, is avoided, then the CO is

rel eased progressively, rather than explosion-like as
in the process of docunent D2, and thus the frothing
mat eri al expands progressively. The appellant's
argunent, that the expansion of the frothing materi al
in the process of docunent Dl is already finished when
the material is deposited onto the substrate, whereas
in the process according to claiml1 of the patent in
suit the expansion is continued also after deposition
of the material and al ong a considerable transport

di stance of the substrate, is not convincing, because
claim1 does not specify such a | ong expansi on process.

The appel | ant argued that docunent D1 woul d not be
consi dered because it did not relate to the production
of sl ab-stock foanms which have a high degree of
expansi on during production and consi derabl e hei ghts

0375.D Y A
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when finished. However, the appellant coul d not
convince the Board that the term "sl ab-stock foant

i nplies foam heights the device and process of docunent
D1 are not able to produce. Document D10, which the
appel l ant used to denonstrate the properties of slab-
stock foam lists in its introductory part (cf.

page 9.2, chapter "Slabstock Foam Markets") the various
applications of slab-stock foam Anobng these are car pet
under | aynent and packagi ng. Foans used as car pet
under | aynment and i n packagi ng normally have hei ghts
froma fewmllinmetres to a few centinetres. This is

t he range of height the device and process of docunent
D1 are intended for, as can be seen fromthe given

di mrensions (cf. colum 1, lines 60 to 63 and Figure 2).
Mor eover, the height of the foam coating produced by

t he device and process of docunent Dl is adjustable by
means of the plate 139 (cf. colum 2, lines 29 to 34
and Figure 2) so that it is suitable for various
applications. Apart fromthat, a specific foam height
is not subject of claiml.

The appellant referred al so to docunent D21 for
denonstrating that the use of CO, was not taken into
consideration in conbination with the process of
docunent D1. However, document D21, which is not prior
art according to Article 54(2) or (3) EPC due to its

| ate publication date, does not conprise a clear
indication that at the priority date of the patent in
suit the experts were not yet prepared to use CO, as
bl owi ng agent in the production of foans.

Thus, the only substantial difference between the
process according to claim1 of the main request and

t he process of docunment Dl is the use of CO,. The use of
CO, i s known (cf. docunent D2) for environnental
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requi renents, and the necessary nodification of the
process of docunment Dl as concerns the back pressure
created by the outlet slot is a self-evident neasure
for a person skilled in the art when changing the

bl owi ng agent. The further differences of the process
of claiml1l wth respect to docunent D1 are the
consequence of this nodification.

Consequently, in the absence of any further specific
features, claim1l of the main request has to be
considered to |l ack an inventive step.

First auxiliary request

Claim1 of the first auxiliary request is supplenented
with respect to claim1l according to the nmain request
by the feature that the pressure is kept during m xing
within a range fromabout 5 to 18 bar.

This additional feature is to be found in claim 10 and
on page 3, line 49 of the published version of the
application as filed. The subject-matter of claim1 of
the first auxiliary request fulfils the forma
requirenents of Articles 84, 123(2) and 123(3) EPC

The lower limt of the pressure range indicated in
claim1l1 corresponds to the m nimum necessary pressure
for keeping CO, in liquid form For this reason it is
obvious to choose this lower limt. The upper limt of
the pressure will be chosen by a skilled person in
accordance with the given constructive and therna
conditions. A pressure of 18 bar is well within a range
a skilled person will consider when nodifying the
process of docunent D1 for the use of CO
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Thus, the additional feature of claim1l according to
the first auxiliary request cannot establish an
i nventive step.

Second auxiliary request

Claim1 according to the second auxiliary request is
suppl emented with respect to claim1 according to the
mai n request by the feature that the slot has a height
of less than or equal to 0.5 mm The application as
filed does not disclose this feature. In fact, only
three distinct values for the slot height, nanely

0.5 mM 0.4 mand 0.3 mm (cf. page 7, line 6 to

page 8, line 16 of the published version of the
application as filed; exanples 3, 4 and 5) are
mentioned there. It is not derivable therefromthat the
sl ot height may be further reduced to an unlimted
smal | value. Thus, a value of |less than 0.3 nmm goes
beyond the original disclosure.

Claim1 according to the second auxiliary request
therefore is not in accordance with Article 123(2) EPC.

Third auxiliary request

Claim 1 according to the third auxiliary request is
suppl emented with respect to claim1 according to the
mai n request by the feature that the slot height is in
the range of 0.3 mmto 0.5 nm Al though, as nentioned
above under point 5, the application as filed refers
only to three distinct values of the slot height, a
skilled reader woul d consider all values between the
lower limt of 0.3 mmand the upper limt of 0.5 nm as
bei ng i ncl uded by the given exanpl es.
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The Board is therefore satisfied that claim 1 according
to the third auxiliary request fulfils the requirenents
of Article 123(2) EPC. The sane applies to the other
formal requirements (Articles 84 and 123(3) EPC)

As set out above (cf. point 3.4), the nodification of
t he process of docunent Dl to enable the use of CO
concerns the height of the slot which nust be adjusted
so that the necessary back pressure is generated. Any
sl ot height which creates this pressure is the result
of obvious calculations or trial and error.

Consequently, a slot height within the range of 0.3 mm
to 0.5 mmwhich, in accordance with the wordi ng of
claiml1, must be able to create the necessary back
pressure, cannot be considered to involve an inventive
st ep.

Since neither claim1l according to the main request nor
claim1l1 according to any of the three auxiliary
requests is allowable, the appeal has to be di sm ssed.
Under the circunstances, it was not necessary to

consi der the second independent claim(claim12
according to the main request and the second and third
auxiliary request; claim 11l according to the first
auxiliary request).



Or der

For these reasons it is decided that:

1. The appeal of respondents Il is rejected as
i nadm ssi bl e.

2. The appeal of the appellant is dism ssed.
The Regi strar: The Chai r man:
N. Maslin W Moser
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