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Summary of Facts and Subm ssi ons

In its decision in respect of the opposition to

Eur opean patent No. 0 562 581 the Division found that
the patent and the invention to which it rel ates neet
the requirements of the EPC when account was taken of
t he amendnents nmade by the patent proprietor according
to the fourth auxiliary request.

1. The foll ow ng evidence was taken into account during
t he opposition proceedi ngs:

Dl1: FR-A-2 379 402
D2: FR-A-2 636 407
D3: FR-A-2 666 867.

L1, In its notice of appeal the sole appellant (opponent)
requested that the decision of the Opposition Division
be set aside and that the patent be revoked because it
failed to disclose the invention in a manner
sufficiently clear and conplete for it to be carried
out by a person skilled in the art (Article 100(b)
EPC), because an anendnent made to Claim 1l resulted in
a lack of clarity (Article 84 EPC) and because the
subject-matter of the clainms |acked an inventive step
(Article 100(a) EPC). The grounds for appeal were duly
conmuni cated to the respondent (patent proprietor) in
accordance with Article 110(2) EPC. No reply was
recei ved
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In a comuni cation pursuant to Article 12 RPBA the
Board expressed its provisional opinion that none of
t he objections made by the appell ant prejudiced

mai nt enance of the patent in the form approved by the
Qpposition Division. Neither party filed any
substanti ve response.

Wth a letter dated 8 Cctober 2001 the respondent
replied that it had "decided to let the application

| apse”. The appellant stated in a letter dated

14 Novenber 2001 that it interpreted the respondent's
reply as an indication that it had decided to abandon
its application and that, in accordance with case |aw,
particularly T 237/86, QJ EPO 1988, 261, this should be
understood as a request to revoke the patent. Wth a
letter dated 12 Decenber 2001 the respondent stated
that it had "decided to withdraw the application” but
with a letter dated 17 January 2002 it stated that it
di d not request revocation of the patent.

Wth a comuni cation pursuant to Rule 60(1) EPC the
Board inforned the appellant that the patent had been
surrendered or had | apsed with effect for al
designated Contracting States and that the appeal
proceedi ngs may be continued at the request of the
appel lant. The appellant replied with a letter dated
2 Decenber 2002 that it w shed the appeal proceedings
to continue. It again requested revocation of the
patent in its entirety and stressed that this should be
an automati c consequence of the patent proprietor
havi ng abandoned t he patent.

Claim1 on which the final decision of the Opposition
D vi sion was based reads:
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"A vehicle headlight (1) conprising a cup-shaped
housing (2) having a lateral wall (4), a bottom

wal |l (3), an adjustable reflector (6) fitted inside the
housing (2) so as to rotate in relation to the sane
about at least a first axis (8); an externally
operating adjusting nmeans (10) for adjusting the
angul ar position of the reflector (6) in relation to
the housing (2) and at |east about said first axis (8);
t he adj usting nmeans (10) conprising a control

menber (11) extending partly inside the housing (2)

t hrough sai d opening (5) and connected to said
reflector (6); said control nenber being rotatable
about a second axis (13); securing nmeans (24) for
axially securing said control menber (11) in relation
to said housing (2) and in rotary manner about said
second axis (13); fluidtight neans (24) interposed

bet ween the housing (2) and the control nenber (11) and
conprising an annul ar body (24); characterized by the
fact that a step type retaining nmeans (25) is

i nt erposed between the housing (2) and the control
menber (11), for discrete angular positioning of the
control nmenber (11) in relation to the housing (2), a

| ateral opening (5) is provided through said |ateral
wal | (4); said securing neans and said fluidtight neans
bei ng conprised of a single conmon el enent and said
common el enent being said annul ar body (24) interposed
bet ween said control nenber (11) and said housing; said
annul ar body (24) being nmade of el astoneric

material (2)."

Dependent Clainms 2 to 6 define preferred enbodi nents of
the subject-matter of Caim1l and were not anended
during the opposition procedure.

Claim6 reads:
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"A headlight as clained in any one of the foregoing
Clainms, characterized by the fact that it conprises
connecting nmeans (12) for connecting said control
menber (11) to said reflector (6); said connecting
means conprising a threaded rod (12) extendi ng through
said control nenber (11) and engagi ng an eccentric

t hreaded hole (14); said rod (12) presenting one end
connected to said reflector (6), and the opposite end
proj ecting outwards of said control nenber (11), and
being rotatable in relation to the control nenber (11)
for adjusting the angul ar position of the reflector (6)
about an axis (9) substantially perpendicular to said
first axis (8)."

The appel l ant essentially argued in respect of the

subj ect-matter of dependent Claim6 and in respect of

t he descri bed enbodi nent that the eccentric engagenent
of the threaded rod in the control menber creates a
transl ati onal conmponent in the novenent of the threaded
rod relative to a fixed pivot axis. This relative
novenent could not be accommopdated by the rigid
material of the reflector between the threaded rod and
the pivot axis and the disclosure therefore was
insufficiently clear and conplete within the neaning of
Article 100(b) EPC.

In respect of clarity of Claim1 the appellant argued
that the wording "said opening” in the preanble had no
ant ecedent and preceded the apparent introduction of
the termin the characterising portion.

The appellant's first argunent in respect of inventive
step was that D2 represented the closest prior art and
di sclosed, in addition to all features of the preanble
of Claiml, the feature of a step type retaining neans.
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The problem set out in the patent was sol ved by
providing a single conmon el enent acting as both a
securing elenent and a sealing elenent. Such a feature
was well known in the art, particularly in D3. The
appel lant alternatively argued that the closest prior
art was known from D3 and that the subject-matter of
Claim1l resulted in an obvi ous manner from a

conmbi nation with the subject-matter of D2. According to
a second alternative a simlar argunment applied to a
conbi nati on of the subject-matter of D2 with the
teaching from D1.

Reasons for the Decision

1

1.2

0354.D

Requests of the parties

The appel | ant has throughout the appeal proceedings
requested revocation of the patent inits entirety,
initially on the basis of substantive argunments and
subsequently, with reference to decision T 237/86, on
the basis of its interpretation of the respondent’s
statenments. In T 237/86 it was decided that when it is
made clear to a Board of Appeal that the appellant and
the respondent are in agreenment that a patent should be
revoked the Board nmay exercise its power to do so.
However, in the present case the respondent has clearly
stated in the letter dated 17 January 2002 that its
request is not to revoke the patent. The case | aw
according to T 237/86 therefore is not relevant to the
present case.

The statenent by the respondent in the letter of
12 Decenber 2001 that it had "decided to withdraw the
application” is clearly w thout effect because the
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procedure concerns a granted patent. Moreover, the
statenent is to be understood neither as a request to
revoke the patent, in the light of the respondent's
letter of 17 January 2002, nor as a request to abandon
the patent since there is no provision under the EPC
for doing so in opposition proceedings, that being a
matter for the national authorities of the designated
Contracting States (Gl/90, QJ EPO 1991, 275).

Clarity

The first occurrence in Caim1 of the term "opening"
isin the preanble, in the wording "said opening (5)".
The only other occurrence of the termis in the
characterising portion where "a |ateral opening (5" is
defined. It is apparent upon first reading that there
is an error in the formulation of the wording of the

cl ai m because the term"said" is used w thout an

ant ecedent. However, since there is only one other
occurrence of the termand since in both cases the sane
reference nunmeral is used, the Board considers that
this introduces no lack of clarity into the nmeaning of
the claim particularly since the description also
refers to only one opening, also with the reference
nuneral "5". The Board therefore finds that the skilled
person is left in no doubt as to the intended neaning
of the claimand that the requirenent of Article 84 EPC
in respect of clarity is net.

Sufficiency of disclosure

The appellant's objection is principally directed at
the disclosure in the description of a preferred
enbodi mrent and at the correspondi ng subject-matter of
Claim 6 according to which the adjustnment of the
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reflector about the first pivot axis 8 is achi eved by
rotation of the control nmenmber 11 carrying a connecting
rod 12 eccentrically nmounted relative to axis 13.
Rotation of the control nenber 11 to an adj acent one of
t he angul ar positions defined by the step-type
retaining means will have the effect of nobving the
position of the rod 12 |laterally relative to the
housing wthin the plane of Figure 1. The Board agrees
with the appellant's argunment that the reflector would
be substantially rigid and it follows, therefore, that
provi sion nmust be made for accommodating this
transl ati onal novenment of the connecting rod. Any

rel ati ve novenent within the plane of the draw ng of
Figure 1 between the connecting rod and the axis 8
woul d accommodate this transl ational novenment. In the
description of the preferred enbodi nent no such
accommodation is disclosed but also no constructional
enbodi nent of the axis 8 is shown, it being designated
nmerely as a centre-line. In particular, it is not

di scl osed whether the pivot axis 8 is fixed relative to
the housing. In the Board's viewit is within the
ability of the skilled person to conplete the teaching
of the specification in order to provide for
transl ati onal novenent between the connecting rod and
the axis 8, such as by providing for the axis 8 to be
novabl e relative to the housing.

The Board therefore concludes that the ground for
opposition according to Article 100(b) EPC does not
prej udi ce mai ntenance of the patent in the form
approved by the OQpposition Division.

| nventive step

D2 relates to a vehicle headlight having an adjusting
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mechani sm whi ch provides for a fine adjustnent of the
beam height to set it toits reference position and an
additional, relatively coarse adjustnent in order to
cope with tenporary variations in vehicle attitude due
to, for exanple, load carried in the rear of the
vehi cl e. The headlight conprises a cup-shaped housing 2
having a lateral wall 4, a bottomwall 5 and an
adjustable reflector 7 fitted inside the housing so as
torotate in relation to the housing about a first axis
defined by two spherical heads 12. An externally
operated adjusting neans is provided for adjusting the
angul ar position of the reflector in relation to the
housi ng about the first axis and is generally | ocated
in an attachment 16, 21 nounted on the bottomwall.

Fi ne adj ustnent of the reference position is perforned
by rotation of an adjuster 54 |ocated in a |ateral
opening 24 in the attachnment and whi ch, by engagenent
between two sets of teeth 55, 56 turns a portion 35 of
a connecting nenber 34. Rotation of the portion 35
relative to a further portion 44 causes a threaded
engagenent between these two portions to vary the

| ength of the connecting nenber 34 and so adjust the
orientation of the reflector. The coarse adjustnent of
the orientation of the reflector is perfornmed by
rotating a threaded adjuster 31 having a step type
retaining means 32, 33 and which, by virtue of a screw
t hread 30 undergoes an axial novenent which is inposed
on the connecting nenber 34. The axial novenent renoves
the teeth 56 from engagenment with the teeth 55, thereby
preventing any fine adjustnment when the reflector is

di spl aced fromits reference position. Fluid tight
means conpri sing an annul ar body are interposed between
t he housi ng attachnent and the portion 38 of the
connecting nmenber (page 5, lines 29 to 34; Figure 2).
The connecting nenber 34 extends partly inside the
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housi ng t hrough an opening 22 and is connected to the
reflector.

The Board concurs with the appellant that the threaded
adjuster 31 fornms the control nenber within the neaning
of present Claiml and that it is equipped with a step
type retaining neans interposed between it and the
housi ng. However, the threaded adjuster is axially

di spl aceabl e relative to the housing and, together with
the portion 35, is axially secured to the housing by

t he threaded engagenent. It is the axial novenent of

t he control nenber produced by the threaded engagenent
during coarse adjustnment which causes the portion 35 to
change the orientation of the reflector. By conparison,
D3 di scl oses a vehicle headlight adjuster having a
rotatable control nenber 15 extending through a

housi ng 11. The | ocation and sealing of the control
menber in the housing are not explained but it is
inplicit for the person skilled in the art when

reading D3 that the control nenber is secured to
prevent axial novenent relative to the housing. The
axi al securing neans of D3 therefore is fundanmentally
different fromthat of D2 and cannot be used in its

pl ace wi thout a substantial re-design of the adjustnent
mechanism It follows that, even if the skilled person
woul d understand, as the appellant alleges, that the
control nmenber in D3 is secured and sealed in the
housi ng by neans of an annul ar el astoneric elenent, a
conbi nation of this teaching with the nechani smof D2
woul d not be obvi ous.

D1 discloses a vehicle headlight adjustnment arrangenent
in which adjustnment is achieved by rotating a control
menber 26 extending through a housing 11. The | ocation
and sealing of the control nenber in the housing are
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not expl ai ned. However, even if the disclosure of D1
were to be considered a clear teaching that the control
menber is axially secured and seal ed by an annul ar

el astoneric nenber, a conbination of D2 and D1 fails to
render the subject-matter of Claim1 obvious for the
sane reasons as already explained in respect of D2

and Ds3.

The appellant alternatively argues obvi ousness of the
subject-matter of present Caim 1l when beginning
fromD3 as the closest prior art and in the |ight

of D2. The Board agrees with the view of the appell ant
that the feature of present Claim1l relating to the
step type retaining nmeans interposed between the
housi ng and the control menber is not disclosed in D3.

D2 primarily addresses the problem of ensuring that

adj ustnment of the reference position is possible only
when the coarse adjuster is in its zero position.
Nevert hel ess, although the purpose of the step type
retaining neans is clearly disclosed it is enployed on
t he coarse adjuster which is additional to, and does
not formpart of, a fine adjusting nmechani smof the
reference position such as is provided in D3. The
skill ed person would have no incentive to add the step
type retaining neans to the nmechani smof D3 since that
woul d change the character of the adjustnent such that
fine adjustnment would be no | onger avail able.

In conclusion, the Board therefore finds that the
subj ect-matter of present Claim1l involves an inventive
step (Article 56 EPC).
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Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

S. Fabi ani S. Crane

0354.D



