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Summary of Facts and Subm ssi ons
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This is an appeal by the proprietor of European Patent
No. 0 424 015 agai nst the decision of the opposition
di vision to revoke the patent.

The opponent (respondent) had requested the revocation
of the patent on the grounds that the invention |acked
novelty and/or did not involve an inventive step
(Articles 100(a), 52(1), 54 and 56 EPC) with respect to
the disclosure of inter alia the foll ow ng docunents:

D1: J.T. Wlson et al., "Network Automatic Cal
Distribution Systeni, Telecom Journal of Australi a,
Vol . 33, No. 2, pages 169 to 176, 1983

D2: P.A Brown et al., "Automatic Call Distribution
System ASDP 162", Tel ecom Journal of Australi a,
Vol . 29, No. 3, pages 245 to 255, 1979

D9: J. Gechter et al., "ISDN Service Opportunities in
the Intelligent Network", Proc. National
Communi cations Forum 43(1), pages 548 to 551, 1989

Dl11: GW Gawys, "Ushering in the Era of |SDN', AT&T
Technol ogy, Vol. 1, No. 1, pages 2 to 9, 1986

In addition it had been argued that the invention was
not disclosed in a manner sufficiently clear and
conplete for it to be carried out by a person skilled
inthe art (Article 100(b) EPQC

In the decision under appeal, dispatched on 29 February
2000, the opposition division held that the invention
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was sufficiently clearly and conpletely disclosed to be
carried out and that the clainmed subject-matter was
novel, but that it did not involve an inventive step in
the light of the disclosure of docunents D1 and D2
taken in conmbination with the conmon general know edge
of the person skilled in the art.

Notice of appeal was filed, and the fee paid, with a

| etter dated 29 March and received 31 March 2000. A
statenent of grounds of appeal, together with an
amended set of clainms, was submtted in a letter dated
7 April and received 10 April 2000. Further amendnents
were submtted in reaction to objections by the
respondent and comments by the board.

The i ndependent clainms of the final version of the
clains, submtted on 10 June 2004, read as foll ows:

"1. A nethod of conpleting calls froma caller (101) to
a destination custoner served by a plurality of agent
teans (103, 105), conpri sing:

accessing a database (120) for obtaining data to route
acall to first ones of said teans;

determ ning whether a circuit to any of said first
teans is avail able (304);

if acircuit to one of said first teans is avail abl e,
conpleting the call to an available circuit of one of
said first teans (306);

characterised in that the nmethod further conprises

if it is determned that no circuit is available to any
of said first teanms, placing said routed call in a
gueue (210, 215, 217) for second ones of said teans
(308, 318, 320, 312, 314, 316), said queue being shared
by a plurality of egress switches (104, 106) that route
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calls towards agent teans said second ones of said
teans being located in at | east two geographically
separated | ocations served by different egress sw tches;
and

upon subsequently determning that a circuit is
avai |l abl e to one of said second teanms (400), extending
a call in said queue toward said determ ned avail abl e
circuit (406, 408) via the egress switch that serves

t he geographical |ocation in which the one of said
second teans is |ocated;

wherein said first ones and said second ones of said
teans may be different groups of teans.

12. Dat abase neans (120) conpri sing:

a plurality of queues (210, 215, 217);

means (200) for maintaining circuit availability data
for a plurality of agent teans;

nmeans, responsive to a request nessage froma sw tching
systemfor routing data for a call to a destination

for identifying a first plurality of agent teans for
serving said call (220), for determ ning whether any of
said first plurality has an available circuit (200),
and for sending a first routing nessage to said
switching systemto route said call to one of said
first plurality of teans having an available circuit;
characterised in that the database means further has
nmeans for placing said call in a queue for a second
plurality of agent teans if none of said first
plurality has an available circuit (308, 309, 318, 320,
312, 323, 324, 314, 316), said queue being shared by a
plurality of egress switches (104, 106) that route
calls toward agent teanms, said second ones of said
teans being located in at | east two geographically
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separated | ocations served by different egress swtches;
and

means responsive to receipt of a disconnect nessage
making a circuit of a specific one of said second
plurality of agent teans avail able (400), for sending a
routi ng nessage to the respective egress switch to

route a call in the queue to said specific agent team
(408) via the egress switch that serves the

geographical location in which the specific one of said
second plurality of agent teanms is |ocated.”

At the oral proceedings the appellant requested that

t he deci sion under appeal be set aside and that the
pat ent be maintained on the basis of clains 1 to 12 as
filed with letter dated 10 June 2004. He objected to
the adm ssibility of D11 and D9, which the respondent
referred to in the course of the proceedings.

The respondent requested that the appeal be dism ssed.

The deci sion of the board was announced at the end of
t he oral proceedings.

Reasons for the Decision

2853.D

Late filed docunents

The board was able to reach a deci sion w t hout
considering the contents of docunents D9 and D11; no
deci si on on whet her these documents should be taken

into account was therefore necessary.
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Added subject-matter

The respondent argued that the amendnent of the

i ndependent clains replacing "communication sw tching
systens” in the originally filed and the granted clains
by "egress swi tches" constituted added subject-matter.
The board agrees that, since the "conmunication

swi tching systens" had, at sonme stages of the

proceedi ngs, been identified with autonatic cal

di stributors (ACDs), it nust be considered whether this
amendnent gives rise to a conbination of features not
originally disclosed. However, where the original
application refers to a "switching systenf it does so
in ternms indicating that the switching systemis
connected to an ACD, rather than being the ACD - see
colum 2, lines 38 to 41 of the A2 publication, "The
nunber of calls that may be accepted is |limted by the
nunber of circuits connecting a switching systemto the
ACD." Figure 1 shows ACDs connected to egress sw tches.
Further, at colum 9, lines 5 to 10 of the A2
publication, the description also indicates that the
ACD is inessential. The skilled person would therefore,
on reading the application as filed, conme to the
conclusion that egress switches were intended to be an
i nstance of the term "conmmuni cation switching systens”
specified in the clainms. The restriction of the clained
subject-matter to this instance in the current request
t herefore does not add subject-matter to the disclosure
of the patent; the amended clains accordingly conply
with Article 123(2) EPC.
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Sufficiency of disclosure

The respondent al so argued that the amended cl ai ns
failed to conply with Article 83 EPC in that the

skill ed person would not know, in inplenmenting the

nmet hod specified in claim1, whether when conpleting a
call the "first ones" and "second ones of said teans"
shoul d or should not be the sanme groups of teans, since
the claimonly specifies that they "may" be different.
However, the description makes it clear that whether

t he groups are the sanme or not for any particul ar cal
depends on the paraneters of that call, for exanple,

t he nunber dialled and the area code of the caller.
Further the description clearly discloses how to enpl oy
such paraneters, using queues, to determ ne what the
first and second groups of teans are, and therefore
incidentally whether or not the first and second groups
are different.

Mor eover, even if the board were to accept the
respondent's argunents that the skilled person would
not know what to inplenment, it would appear that the
obj ection would properly be one of lack of clarity
rat her than one of |ack of sufficiency, since the
respondent did not claimthat the skilled person would
be unable to inplenent both the alternatives, i.e.
where the groups were the sane and where they were
different. In fact, the argunent is really that the
skilled person would not know what fell within the
scope of the matter for which protection had been
sought, i.e. that the clainmed subject-matter was not
clear. However, lack of clarity is not a ground for
opposition, and only becones an issue where it arises
from anendnents made during opposition or appeal. In
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the case in point, any potential lack of clarity in the
cl ai med subject-matter caused by the formnul ati on of
this feature also affected the patent as granted.

Clarity and interpretation of clains

The board notes that a nunmber of unclear terns are used
in the granted clainms, for exanple "teant and
"geographically separated | ocations”. However, since
lack of clarity is not a ground of opposition, the
board has to interpret the clained subject-matter as it
j udges the skilled person woul d.

In particular, the board notes that claim12 is
directed to "database neans". However, since it is
formulated in terns of apparatus el enments, e.qg.

"means ... for identifying ..., for ... determning ...
and for sending ...", the board interprets this as a
claimto an appar at us.

The board interprets "egress switch" to nmean a switch,
i.e. a device having switching or routing functions, to
whi ch term nal equi prment, such as an ACD (Figure 1) or
an agent's tel ephone (colum 9, lines 8 and 9, A2
publication) may be directly connect ed.

Novel ty and inventive step

D2 describes an automatic call distribution system (ACD)
for use by airlines, credit conpanies, betting agencies,
etc. (Abstract). D1, which references D2 (page 171
colum 1, lines 40 and 41), describes the use of this
ACD, with enhancenents, to provide Tel ecom Australia's
manual assistance services (e.g. directory enquiries).
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It was not disputed that these two docunents coul d be
treated as disclosing a single instance of the state of
the art in the sense of Article 54(2) EPC.

5.2 D1/ D2 di scl oses:

A nmethod of conpleting calls froma caller to Tel ecom
Australia' s manual assistance services organi sation,
served by a plurality of agent teans (D1, page 169,
colum 2, lines 27 and 28, "... to distribute these
calls evenly to dedi cated operator groups");

"accessing a database for obtaining data to route a
call to first ones of said teans; determ ning whether a
circuit to any of said first teans is available; if a
circuit to one of said first teans is avail abl e,
conpleting the call to an available circuit of one of
said first teanms"” the nmethod further conprising "if it
is determned that no circuit is available to any of
said first teans, placing said routed call in a queue,”
(D2, page 245, colum 2, lines 11 to 16, "Wen a cal
arrives in a trunk group, the overflow pattern is
consulted to decide to which operator group the cal
shoul d be directed. The overflow pattern specifies, for
each trunk group, a first choice operator group and up
to three alternative operator groups. If a free
operator is still not found the call goes into delay in
t he associated trunk group queue");

t he queue being "for second ones of said teans", and
"upon subsequently determning that a circuit is
avai l abl e to one of said second teans, extending a cal

in said queue toward said determ ned avail abl e

circuit," (D2, page 245, colum 2, lines 25 to page 247,

2853.D
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colum 1, line 2, "Wen an operator becones avail abl e,

t he operator group nunber is used to consult the
priority pattern to decide fromwhich trunk group a
waiting call should be taken. The priority pattern
specifies for each operator group, a first choice trunk
group and up to three alternative trunk groups");

"sai d second ones of said teans being |ocated in at

| east two geographically separated | ocations,” (D1,

page 169, Figure 1, "Manual assistance centres (MAC)
| ocated in netropolitan or country |ocations");

"wherein said first ones and second ones of said teans
may be different,” - the skilled person would

under stand the above nentioned "overfl ow patterns” and
"priority patterns"” of D2 to be independent of each
other, so that the set of operator groups which is
first checked before putting a call on a queue is not
necessarily the sane as the set of operator groups
which will take a call off the queue.

Hence the only features of claim1l not explicitly

di scl osed by D1/D2 are that different geographical

| ocations are served by different egress swtches, and
that calls are conpleted to "a destination custoner”,
rather than to the manual assistance services

organi sation. As to the latter, the appellant argued
that this was an inportant difference, and indeed nade
D1 an i nappropriate starting point for judgi ng whether
t he cl ai med subject-matter involved an inventive step.
However, the board cannot see any rel evant technical
inplication in this feature. Perhaps the supplier-
custoner relationship mght inply different |ine usage
monitoring for billing, but this aspect is not
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di scussed at any point in the disputed patent, nor can
the board see that this has any effect on the rest of
the clained features. Indeed, it is not unlikely that
t he manual assi stance services organi sati on woul d have
been treated as a custoner of the network service
provider within an overall organisational structure

based on "cost centres".

As to teans at different geographical |ocations being
served by different egress switches, the board agrees
with the appellant that D1/ D2 does not disclose this;
rather it discloses a systemof "four-w re speech

pat hs" to renote groups (D1, page 173, Figure 4),
suggesting direct connections between the "operator
control magazi ne" term nal equi pnent and the Network
ACD controlling the distribution of calls. However, the
board considers that the skilled person would

i nevitably, faced with the problem of inplenenting
connections to renote operator groups, i.e. connections
where the conventional short-range circuits were not
appropriate, consider using the pre-existing
infrastructure for connecting calls to the renote

| ocations. Such pre-existing infrastructure would
conventionally include egress swtches. Therefore it
woul d have been a nere design alternative to repl ace
the direct connections of D1/D2 by el enents of the
public switched toll network (PSTN), including egress
swi tches. Two operator groups, one "netropolitan” and
one in the country (D1, page 169, Figure 1) woul d,

nor eover, normally be served by different egress
Swi t ches.

The appel | ant suggested that in the invention the use
of plural egress switches would enable nore efficient
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routing of calls fromcallers to agent teans than woul d
be the case in D1/D2, where all calls would be
conpleted via the Network ACD. The board agrees that in
a sinple inplementation of the system of D1/D2 using
the pre-existing infrastructure, including egress

swi tches, as discussed above, the skilled person m ght
well route all calls via the Network ACD. However, this

woul d still satisfy the claim

5.6 Hence the board concludes that the subject-matter of
claiml1 of the appellant's only request does not
i nvol ve an inventive step in the light of the comon
general know edge of the skilled person applied to the
teaching of DI and D2 taken together. Claim 12
specifies substantially equivalent features and for
simlar reasons the board comes to the sane concl usion

with respect to its subject-matter.

6. The appellant's request nust therefore be refused.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

D. Magliano A S Cdelland
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