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Summary of Facts and Subm ssi ons

0737.D

The respondent is proprietor of European patent

No. 0 414 920 which was granted with 9 clainms on the
basi s of European patent application No. 90904670. 8,
filed on 16 March 1990 and claimng priority of

17 March 1989 from JP 63768/ 89.

Claim1l as granted reads as foll ows:

"A foamform ng aerosol preparation for external use
whi ch when sprayed adheres as a cooling sherbet-I|ike
foam which aerosol preparation conprises:

(A) a propellant having vapor pressure of 2 to 5 kg/cnf
at 20°C conprising a |liquefied petrol eum gas,
di met hyl ether or a m xture of these gases, and

(B) a concentrate conposed of a m xture of water, a
| oner al cohol having 1 to 4 carbon atons in a
wei ght up to the weight of water, and a nonionic
surface-active agent, the weight ratio of
propellant (A) to concentrate (B) being from95:5
to 50: 50, and the ampunt of nonionic surface-
active agent in the aerosol preparation being 0.1
to 15% by weight."

Oppositions were filed against the granted patent by
t he appel | ant (opponent 2), opponent 1 and opponent 3.
The patent was opposed under Article 100(a) EPC for

| ack of novelty and inventive step and under

Article 100(b) EPC for insufficiency of disclosure.
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The follow ng docunents were cited inter alia during
t he proceedi ngs before the opposition division and the
board of appeal:

(1) EP-A-0 376 104 (first priority 27 Decenber 1988;
publication date 4 July 1990)

(1a) JP 334975/1988 (application date 27 Decenber 1988;
publication date 16 October 1990 as JP- A-02255889)

(2) DE-A-36 30 065

(10) Encycl opaedi a Britannica, 1996, key word
"liquefied petrol eum gas”

(11) Dictionary of Science and Technol ogy, Chanbers
(1974), page 707; keyword "LPG'

(12) RoOnpps Chem e-Lexi kon, 1981, page 1169, keyword
" Erdol "

(13) Encycl opedi a of Chem cal Technol ogy, Kirk-Q hner,
Third Edition, Volunme 17, 1982, pages 132, 183,
186 and 227

The opposition division rejected the opposition under
Article 102(2) EPC

As to Article 83 EPC, the opposition division expressed
the view that the skilled person, by using his own
common general know edge in the field of aerosols,
woul d be able to carry out the invention. It held that
this common general know edge, especially with respect
to the nmeaning of "liquefied petrol eumgas", was
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represented by docunents (10) to (13). Finally since
the limts for the vapour pressure of the propellant
were duly given in claiml1, the person skilled in the
art knew whi ch gases out of the group neaning the
"liquefied petrol eum gases” he had to use and in which
rel ati onshi ps.

Concerning Article 54 EPC, the opposition division was
of the opinion that the invention was neither

antici pated by the teachi ngs of docunent (1la),
submtted as a translation in English | anguage and
correspondi ng to docunent (1), nor by the teaching of
docunent (2). None of these docunents nor any of the

ot her docunents cited during the opposition procedure
di scl osed a propellant having a specific vapour
pressure within the range of vapour pressure clained in

the patent in suit.

As to Article 56 EPC, the opposition division found
that the subject-matter of claim1 was inventive since
none of the available prior art docunents taught that
an aerosol preparation as clainmed showed a | ong-1Iasting
cooling effect as denonstrated by the conparative
exanpl es of the application originally filed and by the
subm ssions and the test report filed during the
opposi ti on procedure.

The appel |l ant (opponent 2) filed a notice of appeal
agai nst the decision of the opposition division and
submtted a statenent setting out the grounds of appeal.

The appellant's subm ssions can be summari sed as
foll ows:
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As to Article 83 EPC it still stated that by the term
liquefied petroleumgas ("LPG') the type of propellant
to be used in the clained aerosol was not disclosed in
a manner sufficiently clear and conplete to enable a
person skilled in the art to carry out the teaching of
t he patent.

Moreover it still considered the teaching of the patent
not to be new regarding either docunent (1) or (2).
Especially the general description of each of its

subj ect-matters together with the know edge of the
person skilled in the art, nmeaning the well-known
substitution of fluorocarbons by aliphatic hydrocarbon
or simlar ethers, anticipated the subject-matter of
the patent in suit.

This said know edge of the skilled person could al so be
used to contest the existence of an inventive step in

vi ew of docunent (2).

Opponents 1 and 3 filed no argunents during the appeal
pr oceedi ngs.

On 22 January 2004, oral proceedi ngs took place before
the board in the presence of the representative of the
proprietor (respondent); duly sumoned appell ant and
opponents 1 and 3 had infornmed the board in advance
that they did not wish to attend the heari ngs.

During the hearings the respondent submtted two

auxiliary requests:

The wording of claim1l of the first auxiliary request

iS:
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"A foamform ng aerosol preparation for external use
whi ch when sprayed adheres as a cooling sherbet-I|ike
foam the aerosol preparation being a blend of
propel l ant and concentr at e:

(A) the propellant having a vapor pressure of 2 to
5 kg/ cnf gauge at 20°C and conprising a |iquefied
petrol eum gas, dinethyl ether or a m xture of
t hese gases, and

(B) the concentrate being conposed of a m xture of
water, a |lower alcohol having 1 to 4 carbon atons
in a weight up to the weight of water, and a
noni oni ¢ surface-active agent, the weight ratio of
propellant (A) to concentrate (B) being from95:5
to 50: 50, and the ampunt of nonionic surface-
active agent in the aerosol preparation being 0.1
to 15% by weight."

For both of the auxiliary requests, claim?2 as granted
was anmended by introducing the word "gauge" after "2 to
4 kg/cnt" and in clains 8 and 9 as granted, "a

propel lant™ and "propellant" respectively was changed
to "the propellant™, with the followi ng wording as a
result (bold letters introduced by the board):

"8. A nethod for manufacturing an aerosol container
filled wwth an aerosol preparation of concentrate and
propel l ant, wherein concentrate conponents are heated
and emul sified to forma concentrate, and the
concentrate with the propellant is filled into an
aerosol container, characterized in that the aerosol
preparation is as defined in any of clains 1 to 7.
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9. A net hod for manufacturing an aerosol contai ner
filled wwth an aerosol preparation of concentrate and
propel l ant, wherein concentrate conponents are m xed
and stirred to dissolve or disperse themuniformy to
prepare a concentrate, the concentrate is filled into a
pressure-resi stant container, a valve is nounted for
filling wwth the propellant, and a propelling snout
attached, characterized in that the aerosol preparation
is as defined in any of clains 1 to 7."

Claim 1 of the second auxiliary request reads:

"A foamform ng aerosol preparation for external use
whi ch when sprayed adheres as a cooling sherbet-Ilike
foam the aerosol preparation being a blend of
propel | ant and concentr at e:

(A) the propellant having a vapor pressure of 2 to
5 kg/ cnf gauge at 20°C and consisting of a
liquefied petroleumgas, dinethyl ether or a
m xture of these gases, and

(B) the concentrate is conposed of a m xture of water
a lower alcohol having 1 to 4 carbon atons in a
wei ght up to the weight of water, and a nonionic
surface-active agent, the weight ratio of
propellant (A) to concentrate (B) being from95:5
to 50: 50, and the ampunt of nonionic surface-
active agent in the aerosol preparation being 0.1
to 15% by weight."

Addi tionally, the second auxiliary request includes an
amendnent in claim?7, where the sentence introducing

0737.D
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the six alternatively clainmed enbodi nrents was changed
to:

"An aerosol preparation which is one of the follow ng

formul ati ons: "

by replacing the word "conprises" by the word "is"
(bold letters introduced by the board).

The respondent’'s argunents in witten formand during

the oral proceedings may be sunmarised as foll ows:

The cl ai med subject-matter of the main request renai ned
bot h novel and inventive since none of the avail able
prior art docunents taught the use of a propellant

foll owing the claimed range of vapour pressure to
render an aerosol preparation for external use

exhibiting a long-lasting cooling effect.

In this respect, the respondent referred particularly
to the test report filed with date 24 Novenber 1998,
showing inter alia that the vapour pressure data of al
m xtures of propellants disclosed in docunents (1) and
(2) were outside the clained range (see especially
table 2 and table 3 in the witten statenent).

Said test report will be referred to hereafter sinply
as "the test report”.

Additionally, the respondent filed a graph show ng the
rel ati onshi p between the vapour pressure at 20°C and
the boiling points of propellants possibly to be used.
It pointed out that the vapour pressure ranges
corresponding to the tenperature ranges disclosed in
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the prior art docunents were different to the vapour
pressure range of the patent.

Wth respect to the use of the term"conprised” in
claiml the person skilled in the art woul d know t hat
in the aerosol preparation all propellant conponents

t oget her woul d be supposed to exert their common vapour
pressure within the range expressed in claim1 of the
al l eged patent. Thus there would be no possibility of
any ot her ingredient being present possessing the
properties of a potential propellant. Nor could there
be any interpretation of this claiml allowing a
fluorocarbon to be part of the aerosol preparation.
This should be true given the nmeaning of claim1 of the
patent in suit and particularly in the light of the
sentence "...the concentrate to be applied w thout the
need for using a fluorocarbon as a propellant” (see
page 2, lines 20 to 21 of the patent specification).

Concerning the subject-matter of the auxiliary requests,
t he argunents given in the respondent's opinion were

all the nore valid since it was nuch nore precisely
defined there what the range of vapour pressure neant
and what the ingredients of the clainmed aerosol
preparations were.

The respondent (patentee) additionally requested that
the adm ssibility of the correction of an error in the
application as originally filed be considered. This
correction had al ready been proposed during the
opposition procedure. Wth reference to Rule 57a EPC,

t he respondent submtted that as a reaction to sone of
the grounds of the opposition, it was necessary and

i mredi ately obvious to the skilled person, to change
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the word "water"” on page 2, last |line of the patent
specification, to the word "ice". The anmendnent
clarified the origin of the cooling effect of the
sherbet-like foam It was necessary because the error
had occurred during the translation of the Japanese
priority docunent.

X. The appel | ant (opponent) requested in witing that the
deci si on under appeal be set aside and that European
patent No. 0 414 920 be revoked.

Xl . The respondent (patentee) requested that the appeal be
di sm ssed and that the patent be maintained (min
request), alternatively on the basis of auxiliary
requests | or 1|1.

Furthernore, he requested a correction of an error in

the application as originally filed.

Reasons for the Decision

1. The appeal is adm ssible.

2. Correction relating to the application as filed

The request for correction (see point |X above) had
al ready been filed during the opposition procedure.

The substitution of the word "water" on page 2, |ast
line of the patent specification by the word "ice" as a
correction of a translation error is not allowable
under Rule 88 EPC, since using each of the words "ice"

and "water" gives reasonable results explaining a

0737.D



0737.D

- 10 - T 0366/ 00

cooling-effect. Water is basically also a good neans
for cooling, simlar to ice and would al so be able to
supply the cooling-effect clainmed for the subject-
matter of the patent in suit. Thus the correction is
not obvious in the sense that it is inmediately evident
t hat nothing el se woul d have been intended than what is
of fered as the correction.

The requested change of words, by way of an anendnent,
is not allowed under Article 123 EPC either because in
the relevant part of the application as filed only the
word "water"” is to be found (see page 3, line 37 of the
description filed on 16 Novenber 1990).

First and second auxiliary requests: adm ssibility

The board notes that the subject-matters of these
requests are restricted to a narrower range of possible
m xtures for aerosol, propellant or concentrate.
Therefore the correspondi ng anendnents a priori nust be
consi dered to be occasi oned by the novelty and

inventive step objections raised during the proceedi ngs,
in particular the question of absolute or relative
(gauge) pressure for the clained range of vapour
pressure and the question of the consequences of using
the word "conprising"” twice in claiml.

Accordingly these requests fulfil the requirenents of
Rul e 57a EPC and they are therefore admtted into the
procedure.
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Mai n request, first and second auxiliary requests:
Article 83 EPC

Since for a skilled person the definition of "liquefied
petrol eum gas"” (LPG as a group of several speci al
gases energes clearly fromdocunents (10) to (13) and
since the person skilled in the field of aerosols
apparently uses gases being nenbers of this group (see
e.g. (1), all exanples, except No. 4 and (2) colum 4,
l[ines 16 to 17), he will also know how to conpose a

m xture of them corresponding with a range of 2 to 5
"kg/ cnf" gauge in vapour pressure.

The appel |l ant has even submitted that possible
ingredients of LPG such as Ethylene or Propene or sone
Mer capt ane, are not usable by thenselves in propellants
for aerosols, ie the skilled person would know not to
use them (" Sol che Zusamenset zungen sind sicherlich
nicht als Aerosoltreibmttel geeignet”, see its
statenent setting out the grounds of appeal dated 3 My
2000, page 1, last line but one).

Thus, the board in this respect has no reason to depart
fromthe reasoning or the conclusion of the opposition
division in the inpugned deci sion.

First and second auxiliary requests: Articles 84 and
123(2) and (3) EPC

In the circunstances of the present case as for the
requirenents of Article 84 EPC the board is convinced
that the skilled person reading the unit kg/cnf in
relation to vapour pressure is ready to think of "kg-
force", neaning in reality kp. This is also clear from



0737.D

- 12 - T 0366/ 00

pressure data nentioned in document (2) in units kg/cnf
as well and even the correct relation between "kg/cnt"
and bar (see colum 4, lines 26 to 27 and 34) given

t here.

In addition, the person skilled in the art, reading the
pressure data will be aware of the two possibilities,
namely "absolute pressure” and "pressure relative to
the normal pressure of the atnobsphere (gauge pressure)”.
In order to understand the real neaning of the range of
vapour pressure given in the clains wthout any
definition of absolute or relative pressure, this
person has to decide which of the two possibilities is
meant. Since the only clue is in the pressure data
given in the exanples (gauge pressure in all of then)

it will be clear to himthat the pressure data given in
the clains relate to the sanme possibility (gauge
pressure).

According to this point of view, the respondent, in al
its subm ssions used the gauge-pressure data of the
gases and |iquids possibly to be used thensel ves or for
m xing themin order to obtain propellants. These dat a,
specifically set out in the respndent's reply to the
notices of opposition and in the enclosed test report,
were not contested by the opponents.

Consequently, in the circunstances of the present case
the person skilled in the art will have no doubt
concerning the definition of the range of vapour
pressure clainmed in the patent in suit.
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The common features of the two auxiliary requests

- "the aerosol preparation being a blend of
propel | ant and concentrate",

- "the propellant having a vapor pressure of 2 to
5 kg/ cnf" and

- "the concentrate ..
inclaiml and the use of the term

- "the propellant”

inclains 8 and 9 respectively (bold letters

i ntroduced by the board)
find their basis in the application as originally filed
(see description originally filed, page 2, lines 7 to
15) .

The said originally-disclosed wordi ng nmeans however
that there is one concentrate and one propellant, and
this propellant has to be produced from"Iliquefied
petrol eum gas, dinmethyl ether or a m xture of these
gases" (see description as originally filed, page 2,
lines 9 to 10). So it is not permssible to refer to
"the concentrate” and "the propellant”, |eaving the
ingredients for the propellant open. The wording in
claiml1l of auxiliary request | "the propellant having a
vapour pressure ...and conprising a liquefied ..
consequently is not disclosed in the application as
filed with respect to an aerosol preparation being a
bl end of one concentrate and one propellant.

Accordingly, auxiliary request | cannot be all owed
under Article 123(2) EPC

Wth respect to the set of clains of auxiliary
request |1, however, the board is convinced that there
are no objections concerning Article 123(2) EPC because
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there the propellant has to "consist of liquefied ..
and the aerosol preparations following claim7 "are one
of" the six cited conpositions” and do not "conprise
one of the foll ow ng preparations ...

Auxiliary request Il also neets the provisions of
Article 123(3) EPC since its subject-matter is
restricted conpared to the subject-matter of the patent
in suit, as already shown in point 3, paragraph 1 above.

Mai n request

As regards the novelty of the subject-matter of claiml
of the main request, in the opinion of the board, an
aerosol conposition conprising a concentrate (B) and "a
propel | ant havi ng vapor pressure of 2 to 5 kg/cnf at
20°C conprising a liquefied petrol eum gas, dinethyl
ether or a mxture of these gases"” nmay additionally
contain another liquid, even if this liquid was in sone
way also able to act as a propellant.

Docunent (1la) and the correspondi ng docunent (1)
represent the state of the art with respect to
Article 54(3) EPC.

This prior art discloses, as exanple 3 in table 1 on
page 8, an aerosol conposition consisting of:

(A)
- a propellant having vapor pressure of 2 to
5 kg/cnf at 20°C conprising a |iquefied
petrol eum gas
- that is, 35 parts by weight i-butane
showi ng a vapour pressure - gauge - of
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2.2 kg/cnf at 20°C (see annex to the test
report given by the patentee: Data 1)

- and

(B)
- a concentrate conposed of a m xture of water,
a |l ower al cohol having 1 to 4 carbon atons
in a weight up to the weight of water

- that is, 30% aqueous ethanol solution

- and a nonionic surface-active agent,
- that is - which is not contested by the
appel I ant - PBC-44, pol ypropyl enegl ycol -
cetyl ether produced by N kko Chem cal s
Co., Ltd (see (1), p 17, "Note")

- the weight ratio of propellant (A to

concentrate (B) being from95:5 to 50: 50,

- that is, the ratio of parts i-butane to
the sumof the parts of the ingredients
for the concentrate being to be found
between the given limts

- and the anmobunt of nonionic surface-active
agent in the aerosol preparation being 0.1
to 15% by wei ght,

- that is, 0.5% by weight,

- and 35 parts by weight i-pentane.

As nentioned above, such 35 parts by wei ght of
i -pentane (boiling point 28°C) may al so be an
i ngredi ent conprised in an aerosol preparation

0737.D
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according to the patent in suit and thus all the
features with respect to the ingredients and their
relations in weight clainmed in this patent are realised
in the aerosol conposition disclosed as exanple 3 in
docunent (1).

Because of this, exanple 3 nust also on its own show
the sane ability - when sprayed - to adhere as a
cooling sherbet-like foam as the subject-matter of the
patent in suit is supposed to do, since in such a
conposition the sanme properties follow fromthe sane
nmeasur es of preparation.

Therefore, claim1l of the patent in suit, being the
subject of the main request, is anticipated by the
teachi ng of document (1) and (la) respectively.

The board could not follow the respondents' argunents
that the person skilled in the art would know that in

t he aerosol preparation all propellant conponents

t oget her woul d be supposed to exert their commobn vapour
pressure within the range expressed in claim1 of the
al | eged patent, since the skilled person has to read a
claimin its broadest possible sense.

Accordingly the double use of the word "conprise"” in
claim1l of the main request extends - in any case - the
scope of the claimto all other possible ingredients.
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Second auxiliary request

Novel ty

Claim 1l contains the clear wording that the aerosol
preparation has to be a blend of the propellant (A and
the concentrate (B), and that the propellant has to
consist of a liquefied petroleum gas, dinethyl ether or
a m xture of these gases. The m xture of 35 parts by
wei ght of i-pentane and 35 parts by weight i-butane
contained in exanple 3 of docunent (1) now has to be
considered as the only propellant present in the
preparation. This m xture has a vapour pressure of

1.1 "kg/ cnf" gauge as the appellant submitted correctly
inits letter dated 24 Novenber 1998, table 2, which
fact was not contested. The preparation according to
exanple 3, like all other aerosol preparations
mentioned in (1), therefore falls outside the clained
range of 2 to 5 kg/cnf gauge at 20°C. Thus the subject-
matter of claiml in auxiliary request Il is novel over

docunent (1) and document (1la) respectively.

The sane is true of docunent (2). The preferred range
of boiling points for the propellants to be used

is -5 to +5°C, which corresponds to 1.5 to 0.7 "kg/cnf
gauge, ie outside the range of the patent in suit (see
(2), colum 4, line 10, together with the graph
submtted by the patentee, which in the view of the
board gives correct relationships). Mreover the
propel l ants disclosed in docunent (2) have to conprise
a high amount of dichlorotetrafluoroethane (see (2),
claim1), which conflicts with the teaching of claiml
of auxiliary request I1.
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Finally the other docunments nentioned in the
proceedi ngs are no closer to the teaching now cl ai ned
than either (1), (1la) or (2). Thus the board finds that
its novelty is beyond doubt.

Probl em and-sol uti on approach for assessing inventive
step

The patent in suit concerns a foamform ng aerosol

preparation for external use.

Docunent (2) represents the closest state of the art.

The subject-matter of this prior art is also a foam
form ng aerosol preparation. It shows nearly all the
features of the subject-matter of claim1 of auxiliary
request Il (see (2), claiml, together with colum 1,
lines 25 to 27, and colum 2, lines 42 to 47). Only the
correct vapour pressure range of the propellant and the
feature "absence of chlorofluorocarbons” (see point 8.1,
paragraph 2 of this decision and docunent (2), claiml,
lines 15 to 17) are m ssing.

In the light of the disclosure of docunent (2), the
techni cal problemunderlying the patent in suit may be
seen in the provision of a foamform ng aerosol
preparation having a | ong-lasting cooling effect

wi t hout the need for using a fluorocarbon as a
propell ant (see also patent in suit, page 2, lines 20
to 21).

The solution to this problemis the provision of the
aerosol preparation according to claiml, especially
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with respect to the range defined therein for the

vapour pressure.

Conparative exanple 5 (see table 4) of the test report
filed by the patentee, shows that aerosol preparations
according to docunent (2) do not exhibit any remarkable,
good cooling effect after being sprayed onto a surface
to be treated.

It is furthernore plausible that a relatively high
amount of propellant exerting high vapour pressure
causes sone ice in the foam ("sherbet-1ike") by
pressure relief and evaporation and thus that the above
stated problemis indeed sol ved.

The probl em of providing cooling capacities by neans of
an aerosol preparation is addressed in neither

citation (2) nor any other document cited in the
proceedi ngs and there is therefore nowhere any
suggestion that the vapour pressure of the propellant
be raised to the clainmed range in order to achieve this
goal .

Even if it would have been the natural consequence of
the pollution control discussion at the tinme of
priority of the alleged patent to substitute

fl uorocarbons by |iquefied petrol eum gases, there was
still no way of arriving in an obvious way at the very
speci al type of gases to use and the control of vapour
pressure as provided for in claiml of auxiliary

request 11.

In the absence of additional argunents by the opponents,
the board can only conclude that the subject-matter of
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claiml1 of auxiliary request Il involves an inventive
step and is all owable pursuant to Articles 52(1) and 56
EPC.

Further clainms fromauxiliary request 11

Dependent clainms 2 to 7 relate to specific el aborations
of the subject-matter of claim1l and are therefore al so
al l omwabl e. This also holds for clains 8 and 9 directed

to met hods of manufacturing "aerosol containers filled"
Wi th aerosol preparations as defined in any of clainms 1
to 7.

The Enl arged Board of Appeal has interpreted the

provi sions of Article 113(1) EPC concerning the right
to be heard as neaning that a decision against a party
whi ch has been duly summned but which fails to appear
at oral proceedings may not be based on facts put
forward for the first tinme during those oral
proceedi ngs (see decision G 4/92, QJ EPO 1994, 149,
Conclusion 1). Notwithstanding this, in its decision
the Enl arged Board of Appeal clearly viewed the
possibility of holding hearings in a party's absence,
as provided for in Rule 71(2) EPC, in relation to the
need for proper adm nistration of justice, in the
interests of which no party should be able to delay the
i ssue of a decision by failing to appear at oral
proceedi ngs. This can only nean that parties to the
proceedi ngs nmust expect that, on the basis of the
established and plainly relevant facts, any decision
may go against them It can further be inferred from
this, in the board' s opinion, that a decision agai nst
an absent party nmay be based on a nodified request

di scussed for the first time during oral proceedings,
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at least if the stage reached is such that the absent -
al beit duly sunmoned - party coul d have expected such a
nodi fied request to be filed and di scussed and was
aware fromthe proceedings to date of the actual bases
on which it would be judged. Applying the principles

el uci dat ed above to the present case, the board's

concl usions are the foll ow ng:

First, in the appeal statenent the appellant maintained
its objections, inter alia, to the patentability of the
subject-matter of clains 1 to 9 as granted. In these
circunstances, it could legitimtely have expected that
t he respondent woul d anend the patent and that the case
woul d be di scussed during the hearings before the board
on the basis of a consequentially nodified request.

Second, the extent of the patent was anended during the
oral proceedings before the board in a restrictive way.
This being the case, the appellant had in the course of
t he appeal proceedings sufficient opportunity to
present in witing its coments on the subject-matter
of virtually all remaining clains 1 to 9 formng the

respondent’'s current request.

Thirdly, the decision to maintain the patent in anended
formis entirely based on grounds, facts and evi dence
whi ch were al ready known to the appellant and al so the
ot her opponents fromthe proceedi ngs before the

opposi tion division and which were again brought to the
party's attention during the appeal proceedings. If
they preferred not to attend the oral proceedings, they
avai |l ed thensel ves of the opportunity to present their
comments during the oral proceedi ngs before the board.
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8.4 On the basis of the above considerations, the board is
of the opinion that, in the circunstances of the
present case, considering and deciding in substance on
t he mai ntenance of the patent in anended form does not
conflict with the conclusions of the Enlarged Board of
Appeal in decision G 4/92 and does not contravene the
appellant's and the ot her opponents' procedural rights
as laid down in Article 113(1) EPC, in spite of their
absence during oral proceedings.

Or der

For these reasons it is decided that:

1. The request for a correction in the application is
ref used.
2. The deci sion under appeal is set aside and the case is

remtted to the first instance with the order to
mai ntain the patent on the basis of the follow ng
docunent s:

- claims 1 to 9 of the auxiliary request I, filed
during todays oral proceedings and a description
to be adapt ed.

The Regi strar: The Chai r man:

A. Townend U OGswal d
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