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Summary of Facts and Subm ssi ons

1152. D

The appeal was | odged by the opponent (appellant)

agai nst the decision of the opposition division whereby
t he opposition was rejected and the European patent

No. 0 447 542 which had been opposed under

Article 100(a) EPC (lack of novelty, lack of inventive
step) and Article 100(b) EPC, was nmi nt ai ned unanended
on the basis of clainms 1 to 17 as granted according to
Article 102(2) EPC

Claims 1 and 3 as granted read:

"1. A conposition for treating beer to prevent chill
haze, said conposition conprising a silica gel reacted
with a netal ion and being characterized by a uniform
distribution of the nmetal in the pores and on the
surface of the silica, and wherein said nmultival ent
nmetal is not precipitated in the pores of the silica or
around the particles of silica, said conposition being
prepared by the steps of:

a. conmbining a solution of sodiumsilicate or potassium
silicate with a solution of an acid to forma silica
hydrosol, the conposition and proportions of said
silicate and acid solution being such that 60 to 85% by
wei ght of the Na;O or K;Oin the silicate solution is
neutralized and the hydrosol contains 8 to 12% by

wei ght Si G

b. allow ng said hydrosol to set to a hydrogel

c. granulating said hydrogel into discrete particles;
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d. contacting said hydrogel particles with a solution
of 3 to 10% by weight of a salt of a nultival ent netal
and mai ntaining the pH of the m xture of hydrogel and
solution at a value of about 7 to 10.5, whereby the
netal reacts or exchanges with the silica but |arge
preci pitates of hydrous netal oxide do not formwthin
the pores of the silica or around the silica particles;

e. maintaining contact between the hydrogel particles
and netal salt solution until the desired | evel of
metal is reacted or exchanged with the silica;

f. washing the reacted silica;

g. drying and mlling the reacted silica; and

h. recovering the product silica."

"3. A conposition for treating beer to prevent chill
haze, said conposition conprising a silica gel reacted
with a netal ion and being characterized by a uniform
di stribution of the netal in the pores and on the
surface of the silica, and wherein said multival ent
nmetal is not precipitated in the pores of the silica or
around the particles of silica, said conmposition being
prepared by the steps of:

a. conmbining a solution of sodiumsilicate or potassium
silicate with a solution of an acid to forma silica
hydrosol, the conposition and proportions of said
silicate and acid solution being such that at |east al
of the Na,O or K;Oin the silicate solution is

neutralized;

1152. D
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b. allow ng said hydrosol to set to a hydrogel

c. granulating said hydrogel into discrete particles;

d. washing said gel

e. adjusting the pH of said washed gel to an al kaline

val ue;

f. contacting said hydrogel particles with a solution
of 3 to 10% by weight of a salt of a nultival ent netal
and mai ntaining the pH of the m xture of hydrogel and
solution at a value of about 7 to 10.5, whereby the
nmetal reacts or exchanges with the silica but |arge
preci pitates of hydrous netal oxide do not formwthin
the pores of the silica or around the silica particles;

g. maintaining contact between the hydrogel particles
and netal salt solution until the desired |evel of

metal is reacted or exchanged with the silica;

h. washing the reacted silica;

i. drying and mlling the reacted silica; and

j. recovering the product silica.

Furt her independent clains 10 and 12 related to a
nethod to treat beer to prevent chill haze by neans of
200 to 1500 parts per mllion (ppm of the conpositions

as defined in clains 1 and 3.

Wth the statenent of grounds of appeal, the appellant
subm tted docunments D26- D30.
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In reply to the statenent of grounds of appeal the
respondent (patentee) filed witten subm ssions

t oget her with docunents D31- D34.

The board issued a conmuni cati on pursuant to

Article 11(1) of the rules of procedure of the boards

of appeal together with the summobns to oral proceedings.

The appellant subm tted that he would not attend oral
pr oceedi ngs.

Oral proceedings were held on 30 March 2004.

The follow ng docunents are referred to in this

deci si on:

D2: US 4,797, 294

D8: Vail, J.G, Soluble Silicates, Chemstry, Vol. 1,
pages 205-206, Reinhold Publishing Corporation,
1952

D9: US 1, 342,102

D17: Characterization of Powder Surfaces, Academ c
Press, London, 1976, Chapter 8 by D. Bar by,
pages 353-425

D22: English Translation of JP-48-13834

D26: Decl aration of Derek Al dcroft dated 7 June 2000

D27: US 3, 940, 498



VI,

1152. D

- 5 - T 0363/ 00

D28: US 2, 384, 563

D32: US 3, 872, 217

D35: Sfat, MBAA Technical Quarterly, 1975, vol. 12, no.
4, pages 243-248, cited in the description of the
patent in suit on page 2, lines 17-18

The argunents and evi dence submtted by the appell ant
in witing may be sunmari zed as foll ows:

Sufficiency of disclosure (Article 83 EPQC)

(i) The manufacture of the conposition of clainms 1 and
3 amounted to an undue burden

The production of a hydrogel under al kaline conditions
reflected by Exanple 1 and the process features of
claim1l was non-standard. This was, for exanple,
denonstrated by appellant's experinental work in
docunent D26 showing that initial attenpts to produce
such a hydrogel failed because the conventional m Xxing
and sprayi ng apparatus was bl ocked by the quickly
gelling hydrosol. Only with a nodified apparatus and by
optim sing the m xi ng-process paraneters could the
hydrosol be sprayed and di screte hydrogel particles be
obt ai ned.

The indication of sone inportant variables in
connection with the ion exchange step |ike reactant
tenperatures, size of silica gel spheres, concentration
of silica gel spheres suspended in water when contacted
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wi th the magnesi um sul fate, contact tenperature of
magnesi um sul phate and silica gel spheres was m ssing.

(ii) Even if all the disclosure gaps were filled and a
silica gel was manufactured, it did not have the
properties described in the exanples of the patent. In
chil | proof assays the conposition did neither - as
stated in the patent in suit - performbetter than a
commerci ally avail abl e hydrogel, nor than Britesorb
D300, the conmercialized product of the patent or the
commercially avail abl e xerogel, Stabifix Super. This
was an indication that the disclosure of some process
steps inportant for obtaining the subject-matter as
claimed nust be mi ssing fromthe description and/or

t hat process paraneters were not sufficiently specified
and consequently, that the conposition of clains 1 and
3 was not sufficiently disclosed.

Novelty (Article 54 EPC)

1152. D

Docunent D2 di scl osed the preparation of magnesi um
silicates by ion exchange of magnesi umions onto
previously prepared gelled silica. Al though process
details were not included, the inplenentation of the
process of docunment D2 by the skilled person would
anount to a repetition of the procedural steps of
Exanple 1 of the patent in suit and thus, lead to a
conposition of claims 1 and 3.

Docunment D9 disclosed the treatnment of chrysotile
asbestos with an aqueous inorganic acid to renove
cations therefromand to produce a silica gel-Ilike
conpound. Despite differences in the manufacturing
process, a magnesiumsilicate was produced that had a
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chem cal conposition that significantly overl apped with
that of the clainmed conposition.

Docunent D27 di scl osed the treatnent of nmagnesium
silicates with an acid converting the magnesi um
contained in the silicate to a soluble salt followed by
washing to renove the sol ubl e magnesium salt. The
resulting magnesiumsilicate had a netal content which
was wthin the preferred | evel of the conposition of
the patent in suit.

| nventive step (Article 56 EPC)

1152. D

Docunent D2 was the closest prior art docunent.

The subject-matter of clains 1 and 3 was obvious with
regard to either docunent D2 alone or with regard to a
conmbi nati on of document D2 with docunment D8 or docunent
D28:

(1) D2 disclosed a m xture of magnesium silicate and
silica gel which had the sane enpirical fornula as the
conposition of the patent in suit. Therefore a skilled
person woul d expect that magnesium silicates having a
conposition simlar to the m xtures of docunent D2
woul d be effective chillproofing agents. Moreover,
docunent D2 disclosed that such products could be made
by ion exchange of magnesiumions onto gelled silica.

(1i) Docunent D8 disclosed magnesium silicates. The
teachi ng of document D8 to partially neutralize the
sodiumsilicate before adding the nagnesiumsalts would
be used by the skilled person to inplenent the process
of document D2.
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(iii1) Docurment D2 did not disclose any process details.
However, these could be taken from docunent D28 deal ing
with the preparation of magnesiumsilicates.

The argunents and evi dence submtted by the respondent
in witing and during the oral proceedi ngs may be
sumari zed as foll ows:

ency of disclosure (Article 83 EPC)

(1) The preparation of a silica hydrogel under alkaline
conditions with subsequent manufacturing of particles
was a standard procedure as shown by docunments D17, D22
or D32.

(ii) It was not necessary to include nore details about
the ion exchange step or any other steps of the process
because they were all well-known.

(iii1) The results of appellant's chill proofing
effectiveness tests in docunent D26 were unexpected. It
could be seen fromthe subm ssion dated 2 Decenber 1999
and filed during opposition proceedings that when the
results were plotted into a graph the curves did not
show t he expected concave shape, but had a convex or
even zig-zag-like course. In contrast, if the results
of the chill proof assay of the patent were plotted, the
curves had the expected shape. A person skilled in the
art woul d conclude fromthis discrepancy that the

appel lant's assays were not carried out properly.
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Novelty (Article 54 EPC)

The essential feature of the process of the patent in
suit was the granulation of the silica hydrogel into

di screte particles before carrying out the ion
exchange. None of documents D2, D9 or D27 discl osed
this granul ation step. Mreover, the docunents were

al so silent on various further process variables of the
patent in suit, |like pH or concentration of netal
during ion exchange. Consequently, none of the
docunents discl osed clearly and unambi guously a

conposi tion having the norphol ogy of the conposition of
the patent in suit.

| nventive step (Article 56 EPC)

1152. D

Before the priority date of the patent in suit
difficult-to-chillproof beers had been treated with a
m xture of silica gel and differing anounts of

pol yvi nyl pol ypyrol | i done (PVPP). This was the cl osest
prior art represented for exanple by D35. In view of
this disclosure, the problemto be solved was therefore
- as already stated in the patent - to provide a
chil | proof agent avoiding the use of PVPP

None of docunents D2, D8 or D28 suggested in any way

t he specific conbination of steps of the patent,
especially not that granulation had to be perforned
before the ions are exchanged. Consequently, the prior
art could not be considered as suggesting to solve the
underlying problemwth a silica gel conposition having
t he specific norphol ogy disclosed in the patent.
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Request s

Xl .

The appell ant requested in witing that the decision
under appeal be set aside and that the patent be

r evoked.

The respondent (patentee) requested that the appeal be
di sm ssed and that the patent be naintained.

Reasons for the Deci sion

I ntroduction into the proceedings of |ate-filed docunents D26
to D34 (Article 114 EPC)

None of the parties objected to all ow ng docunents D26
to D34 to be introduced into the proceedings. Since
furthernore none of these docunents increases the
conplexity of the case so as to interfere with the
snooth and efficient conduct of it, they are admtted
into the proceedi ngs pursuant to Article 114(1) EPC.

Sufficiency of disclosure (Article 83 EPQC)

1152. D

In the assessnent as to whether a European patent
application fulfils the requirenment of Article 83 EPC,
it is an established principle in the case |aw of the
boards of appeal that, for the disclosure of an
invention to be sufficiently clear and conplete, the
skilled person, on the basis of the information
provided in the application itself and by using the
common general know edge at the application date (or
priority date, as the case may be), has to be able to
achieve the desired result w thout undue burden and
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Wi t hout exercising inventive skill (see eg decisions
T 694/92 AJ EPO 1997, 408 and T 612/92 of 28 February
1996) .

One question at issue here is therefore whether the

di scl osure of the patent in conbination with the comon
general know edge enables the preparation of a silica
gel conposition having the physical nature according to
claims 1 and 3 without undue burden and w t hout

exercising inventive skill.

In order to support the argunent that the manufacture
of the conmposition of the patent in suit involves an
undue burden the appellant submtted experinents
denonstrating initial failure to prepare silica

hydr ogel spheres when follow ng the al kaline gel - maki ng
process described in Exanple 1 of the patent in suit.
Mor eover, he submtted that inportant process details
nmust be m ssing fromthe disclosure of the ion exchange
procedure.

In the interpretation of the notion "undue burden" the
boards of appeal consider that a certain anount of
routine experinentation is acceptable to transform
failure into success provided that it does not require
inventive activity (see eg decision T 14/83, QJ EPO
1984, 105).

What has to be considered as routine in the here

rel evant technical field of production of silica gels,
especially in the manufacture of al kaline-set gels, are
be reflected in the foll ow ng docunents:
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Docunent D17 states on page 367, |ast paragraph, first
sentence that "the literature refers at length to gels
made at pH>4, in the region where the gel tine is
short", cites several related articles and expl ains
sonme general principles of this procedure.

Docunent D22 di scloses a nethod and apparatus to

manuf acture silica hydrogels under al kaline conditions
by introduci ng an aqueous solution of an alkali silica
and an acid sinultaneously through separate channels
into a vessel with an outlet so that the silica so
gels in less than 1.2 seconds after having been
decharged into the air through the outlet.

Docunent D32 di scl oses an apparatus and process which
is especially suited to prepare substantially
spherical, silica containing hydrogels "by spraying
droplets of silica hydrosols obtained by reacting

al kaline silica containing raw material wth acidic
solutions into a gaseous nedium and allow ng the
droplets to solidify while falling freely" (see the
abstract). The droplets contain about 10% by wei ght of
silica. The hydrosol is converted to a hydrogel within

one second.

7. In the board's view these docunents refer to process
conditions that are simlar to those contenpl ated by
Exanple 1 of the patent in suit. Therefore, should
t here have been any difficulties during the gel
preparation process under al kaline conditions they
coul d have been resol ved wi thout inventive skill on the
basi s of conmon general know edge as reflected by the
docunents di scussed above.

1152. D
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Mor eover, the board would like to draw the attention to

two further points:

Firstly, the appellant submts hinself in point 5. 1.3
of the notice of opposition in the context of the
di scussi on of lack of novelty that "the preparation of

acid sols and alkaline sols is well-known".

Secondly, when arguing | ack of novelty (see section 8
above) the appellant seens to accept that the

di scl osure of docunent D2 which provides apparently
even | ess detailed informati on of process steps is
sufficient to destroy novelty of the clained

conposi tion.

Therefore, it is concluded that the adaptations of the

process that were necessary due to failure in producing
t he conposition of the patent do not exceed the routine
| evel and that, consequently, the preparation of silica
hydrogel particles of the patent in suit does not

i nvol ve an undue burden.

Wth regard to the argunent that disclosure of

i nportant process paraneters concerning the ion
exchange step was mssing fromthe patent in suit, the
board observes that the appellant did not submt

t angi bl e evi dence denonstrating difficulties in
carrying out this part of the process. Thus, his

subm ssions are nere allegations. However, an objection
for lack of sufficiency may only be successful if there
are serious doubts substantiated by verifiable facts
(see eg decision T 19/90, Q) EPO 1990, 476). These are
m ssing here.
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In a second |line of argunentation the appell ant
submtted that even if he was able to fill the gaps in

t he di sclosure and was able to prepare a silica gel
conposition, it did however not have the chill proof
properties to be expected in view of the patent in suit,
nanely the inproved efficiency when conpared to a

silica hydrogel. This is shown by chill proof assays
filed with the notice of opposition and conparing the
obt ai ned product with a comercially avail abl e hydrogel .
At the sane tinme conparative tests were performed with

a commercially avail abl e xerogel, Stabifix Super and
Britesorb D300, the commercialized product of the

patent in suit.

Wth his subm ssion dated 2 Decenber 1999 the
respondent has filed a graph in which the results of

t hese assays are plotted. The respondent submts that
in view of the type of assay a person skilled in the
art woul d expect a concave shape of the curves
resulting froman increase in efficiency as the dose of
chill proofing agent is increased with the haze
levelling off at high doses. The board notes that this
shape is indeed obtained if the results of the patent,
for exanple of Table 1, are plotted. The plot of the
appellant's results shows however a zig-zag shaped
curve for the commercial hydrogel and nore or |ess
convex curves for Stabifix Super and Britesorb D300.

The board is convinced by the respondent’'s argunent
that the unexpected shape of these curves is the

i ndi cation of a nethodical error during the

chill proofing assays with the consequence that they
cannot be taken into account as evidence. Hence it nust
be concl uded that the appellant has not denonstrated
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that the process disclosed in the patent in suit is
deficient and therefore | eads to "wong" products.

In summary, the argunents and evi dence put forward by

t he appellant could not convince the board of the
insufficiency of the disclosure. Hence, the patent is
considered to fulfil the requirenents of Article 83 EPC

Novelty (Article 54 EPC)

15.

16.

1152. D

The silica gel conposition of clains 1 and 3 of the
patent in suit is characterized by "a uniform
distribution of netal in the pores and on the surface
of the silica and wherein said nultivalent nmetal is not
precipitated in the pores of the silica or around the
particles of silica". These structural features are the
di rect consequence of the manufacturing process. The
features of this process are used as further nmeans of
characterization in clainms 1 and 3. Neither the
respondent nor the appellant have attenpted to
determ ne the distribution of netal directly, nor are
there data about this feature in the prior art
docunents at the disposition of the board. Consequently,
claims 1 and 3 have to be considered as product-by-

process cl ai s.

| f products are defined by their production process,
they must fulfil the requirenents of patentability

t hensel ves (eg decision T 150/82, QJ EPO 1984, 309).
This principle is based on the reasoning that different
processes may well lead to the same product.
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The respondent submitted during oral proceedings that,
apart from proper m xing of the starting conpounds, the
nost i nmportant process step which ensures the
occurrence of the above-nentioned structural feature is
the granul ati on of the hydrosol into discrete particles
before ion exchange takes place. He said that, if |arge,
non- gr anul at ed aggl onerates of hydrogel were subjected
to ion exchange, ions are hindered to diffuse into al
the pores due to the irregul ar surface. Mreover, the

| onger the diffusion took the higher was the chance
that precipitation of magnesi um hydroxi de or nmagnesi um
silicate occurred as a conpetition reaction to the
proper ion exchange.

The question to be answered is therefore whether any of
docunents D2, D9 or D27 discloses silica gel particles
as cl ai ned.

The appel | ant argues that docunent D2 di scl oses the
sane essential process steps as the patent.
Consequently, the produced conpound nust be identical
to that of the patent. Wth regard to docunent D9 the
appel lant submtted that the preferred magnesia, silica
and water contents of the conpound of D9 and that of
the patent greatly overlap indicating that the sanme
conmpound is disclosed. The silica gel of document D27

i s considered novelty-destroying by the appell ant
because it contains the same final nmagnesi um oxide

content as the conposition of the patent.
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Since there is no explicit disclosure in any of these
docunents of a conpound having a uniformdistribution
of metal in the pores on the surface of silica, the
next question is whether there is an inplicit

di scl osure of such a conpound, i.e. whether by carrying
out a process disclosed in docunents D2, D9 or D27 a
silica gel having the characteristics of that of the
patent in suit is inevitably obtained. Decision

T 205/83 (see QJ EPO 1985, 363) states that if a

chem cal product cannot be defined by structural
characteristics, but only by its method of manufacture,
novelty could only be established if evidence was

provi ded that nodification of the process paraneters
resulted in other products.

I n docunent D2 the process assuned to be leading to a
silica gel identical to that of the patent is disclosed
in a short paragraph in the introduction (colum 2,

| ast paragraph): "Anorphous and porous magnesi um
silicate is required to provide superior chillproofing
performance with silica gel. Such silicates are
articles of commerce and can be prepared by a nunber of
ways such as ... ; and ion exchange of magnesi umions
onto previously prepared precipitated gelled silica
foll owed by washing, dewatering and drying steps to
provi de the appropriate silicate". The docunent does
not mention any of the specific process paraneters
recited inclains 1 and 3, |ike, for exanple, the
percent weight of the salt of the netal to be added or
the pH at which the solution is to be maintai ned during
i on exchange. Mst inportantly however, docunment D2 is
silent about the granul ation of the hydrogel before the
ions are exchanged. Since this step has to be

consi dered as having a decisive influence on the
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nor phol ogy of the product (see point 17 above), the
board is convinced that the different manufacture
process disclosed in docunent D2 will give rise to a
product which is different fromthe clai ned one.

Regardi ng docunent D9 it is noted that the identity of
the ratio of magnesium silica and water is - at |east
in the case of silica gels - not necessarily an

i ndication that the overall structure of such gels is
identical. The authors of docunent D9 do not only use a
different starting material - chrysotile asbestos with
a fibrous structure - but also | each out nmagnesi umions
fromthe product instead of adding it by ion exchange.
Here again, the board is of the opinion that these
differences in the manufacturing process have an

i nfluence on the final structure of the silica gel so
that the process of docunment DO would not result in a
product identical to that of the patent, even if it was
granul ated at the end of the process.

Simlar considerations apply to the conpound di scl osed
i n docunent D27: The renoval of magnesium from a
conventional magnesiumsilicate gel will result in a

| oss of magnesiumions fromthe surface and not inits
uni formdistribution over the surface. Consequently,
docunent D27 does not disclose the product clained in
the patent in suit.

Hence, none of docunents D2, D9 or D27 discl oses
explicitly or inplicitly the conposition of clains 1
and 3. Therefore, the board cones to the concl usion
that their subject-matter is novel
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| nventive step (Article 56 EPC)

25.

26.

27.

28.

1152. D

In the course of the beer production process haze, the
so-called chill haze, devel ops during storage at |ow
tenperatures. It is caused by coagul ati on of organic
materials in the beer. The higher the malt content of
the beer is, the nore inpurities occur and the nore
difficult is it to renmove them

The respondent conceded during oral proceedings that,

in view of the results presented in the patent in suit,
docunent D35 relating to chillproofing of high malt

beers was a nore appropriate starting point for the
assessnent of inventive step than docunent D2 rel ating
to chillproofing agents for beer in general wthout
putting enphasis on the specific type of high malt beer.

Under the problem sol ution approach generally adopted
by the boards of appeal the closest prior art docunent
to be used as a starting point for objectively
assessing inventive step is generally one having the
sanme underlying objective or purpose of the patent.

Si nce docunment D2 does not relate to the renoval of
haze from high malt beers, the board agrees with the
respondent that the document D35 is the closest prior
art docunent. It discloses that difficult-to-stabilize
beers are treated with a conbination of silica gel and
pol yvi nyl pol ypyrrol i done (PVPP)

In view of this docunent the problemto be sol ved by
the patent is the provision a chillproofing agent that
is effective in beers with a high malt content and that
does not involve PVPP, thus rendering the chill proof
process easier to handl e.
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As a solution to this problemthe conposition of

claims 1 and 3 is provided. That the intended effect is
actual ly achieved by this conposition is apparent from
Tabl es 1-3 describing positive results of chill proof
tests with difficult-to-treat 70% or 80% malt beer

In order to evaluate inventive step, the question has
to be answered whether it was obvious in the |ight of
the prior art to provide the conpositions of clainms 1
and 3 as a solution to the above formul ated problem

The cl osest prior art docunment D2 teaches that a

m xture of magnesium silicate and silicate gel having,
as cal cul ated by the appellant, the sane enpiri cal
formula as the conposition of the invention, is a
better chill proof agent than silica gel alone. The

i ntroductory part of docunment D2 discl oses how each of
the two constituents - which are both known as such -
can be prepared. The whol e point of document D2, and
this is also reflected by its exanples, is that a blend
of magnesiumsilicate and silica gel is better for
removing chill haze than a silica gel alone. Thus, in
the Iight of the whole disclosure content of this
docunent alone a skilled person would not be led to
prepare a magnesiumsilicate gel as a single-
conposition chill proof agent.

The appellant further relies on the conbination of D2
with either of docunents D8 or D28 to argue | ack of

i nventive step.

In the board's view docunent D2 read in conbination
wi th docunment D8 cannot render the clained conposition
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obvi ous: Docunent D8 is a text book and discloses in
one of its chapters that "magnesiumsilicates may be
prepared by exchangi ng magnesi uminto an al kal i ne
silica gel, the partial neutralization of the sodium
silicate solution before adding nagnesium salts, and
the addition of other salts to the sodiumsilicate
before precipitation.” If it was assuned that a skilled
person took from docunment D2 the information of an
advant ageous rati o of magnesiumto silicate and from
docunent D8 the information of a possible manufacture
process of magnesiumsilicates, the skilled person
woul d however not find an indication in these docunents
about the need of a specific surface distribution of

t he magnesiumand its relationship to chill proof
properti es.

Simlar considerations apply to a conbination of

docunent D2 with document D28. Document D28 deals with

t he preparation of magnesiumsilicates by interaction

of a magnesium salt with an alkali metal silicate. Thus,
this process relies on a different manner to prepare
magnesi um si |l i cates which | eads to norphol ogically

di fferent products.

Finally, the board observes that the patent in suit on
page 2, lines 37-38 states that "the nmetal nust be

i ntroduced into our products as descri bed because ot her
ways of providing nmetal do not provide the desired
chill proofing activity". Thus, the patent in suit
confirnms that granulation of the gelled silica with
subsequent ion exchange are the decisive process steps
with regard to the final norphology of the silica gel.
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Hence, it is concluded that docunent D2 alone or this
docunent in conbination wth docunment D8 or docunent
D28 suggests preparing the conposition of clains 1 and
3 as a solution to the problem stated above.
Consequently an inventive step is present for the

subj ect-matter of clainms 1 and 3.

| ndependent clains 10 and 12 relate to a nmet hod of
treating beer to prevent chill haze. The essenti al
feature of this nmethod is to contact the beer with 200
to 1500 parts per mllion of a netal reacted silica gel
as defined in clains 1 and 3. Since this conposition
was found patentable, the nethod of clainms 10 and 12
derives its inventive step fromthat of the product.

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai rwonman:

P. Crenona U. Ki nkel dey
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