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Summary of Facts and Submn ssions

1708.D

The nention of the grant of European patent

No. 0 366 079 in respect of European patent application
No. 89 119 741.0 filed on 24 Cctober 1989 and cl ai m ng
a US-priority from24 Cctober 1988 was published on

26 February 1997. Caim1l reads as foll ows:

"An absorbent structure having a body-facing side and a

garnent -facing side, which conprises:

a) a fluid perneabl e cover on said body-facing side;

b) at | east two abutted absorbent chanbers
characterised in that said chanbers are forned by
fluid controlling walls extending generally al ong
the I ongitudi nal axis of the napkin, said chanbers
cont ai ni ng absorbent material such that the
absorbent material in each of said chanbers is
substantially isolated fromthe absorbent materi al
I n adj acent chanbers, and that the fluid flowis
directed substantially along the | ongitudina
direction of the structure.”

Noti ce of opposition was filed on 26 Novenber 1997 on
t he grounds of Articles 100(a), (b) and (c) EPC

By deci si on announced during oral proceedi nhgs on
23 Septenber 1999 and posted on 5 January 2000 the
OQpposi tion Division revoked European patent 0 366 079.

The Qpposition Division was of the opinion that claim1l
as granted and claim1 according to an auxiliary
request filed during opposition proceedi ngs | acked
novelty with respect to docunents:

D1: EP-A-0 130 848
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D6: US-A-4 015 604

On 29 February 2000 the Appellant (Patentee) | odged an
appeal against the decision of the Qpposition D vision
and paid the appeal fee on the sane day. Together wth
the statenent of grounds of appeal a newclaiml in
accordance with an auxiliary request was filed on

12 May 2000.

In the conmmuni cation dated 18 January 2002 annexed to
the summons to attend oral proceedings the Board of
Appeal expressed the prelimnary opinion that, when
consi dering the main request no reason was seen to
change the tenor of the decision under appeal. Reasons
were given as to why claiml1l of the auxiliary request
di d not appear to be allowable under Article 123(3)

EPC. Shoul d the Appellant present an admi ssible
claiml1, inventive step would have to be discussed with
regard to the repl acenent of isolating zones of D6 by a
pol yneric film

Oral proceedings were held on 5 June 2002.

The Appel | ant requested

that the decision under appeal be set aside and that

the patent be nmintained as granted (main request);

auxiliarily:

- mai nt enance of the patent in anended formon the
basis of claiml filed wwth the letter dated

23 May 2002 (first auxiliary request)

- mai nt enance of the patent in anended formon the
basis of claim1l filed during the oral proceedi ngs
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(second auxiliary request)

Caiml of the first auxiliary request reads as
fol | ows:

"A sanitary napkin (100) having a centrally | ocated

absor bent el enent (110) having generally longitudinally

ext endi ng edges (120, 125), transverse ends (130, 135),

a body-facing side (107) and a garnent-facing side

(105), the absorbent el enent conprising:

a) a fluid perneable cover (170) on said body-facing
side (107);

b) the centrally | ocated absorbent el enent (110)
havi ng at | east two abutted absorbent chanbers
(115) extending longitudinally fromone transverse
end (130) to an opposite transverse end (135), the
absor bent chanbers (115) contai ning absorbent
material (160) and being forned by fluid
controlling walls (140) extending generally al ong
the | ongi tudi nal axis of the napkin,
characterised in that

Cc) said fluid controlling walls (140) conprise a
fluid repellant filmsuch that the absorbent
material (160) in each of said chanmbers (115) is
substantially isolated fromthe absorbent nateri al
i n adj acent chanbers and that the fluid flowis
directed substantially along the | ongitudina
direction of the napkin."

Claim1l according to the second auxiliary request
differs fromthat of the first auxiliary request in
that the word "conprise” in the first line of feature
c) is replaced by the term"are made of ".

The Respondent requested that the appeal be dism ssed.
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In support of its requests the Appellant essentially
relied upon the foll ow ng subm ssi ons:

The subject-matter of claim1l as granted was novel and
i nventive with respect to the teachings of D6. Its
problemto be solved was to avoid irritation of the
skin of the wearer, and therefore the nmargi nal portions
of the product according to D6 should be free of

hydr ophobi ¢ i npregnant and only absorb body noisture
and no fluids. In contrast thereto the | ongitudina
arranged chanbers of the clained absorbent structure
shoul d all ow controlled flow of fluids fromone to
another if one chanber was saturated. In view of
Figures 2 and 5 (see also page 5, lines 22 to 24) of
the patent controlled release of fluid fromchanber to
chanber was intended. The application of noisture

i mpernmeable films in the fluid controlling walls was no
contradiction since they could be perforated or be

m cr opor ous.

In respect of D1 the clainmed invention according to the
mai n and auxiliary requests was novel because according
to the general teaching of D1 the absorption of fluid
was i ntended in the whole area of the central absorbent
region 12, and the folded flaps should be entirely free
of fluid. Regarding the enbodi nents descri bed on

pages 10 to 11 of D1, and in case that the |ines of
juncture 26, 26' were forned in the sane manner as the
flexible axis 34, 34", no fluid barrier was provided
because the topsheet 14, being connected to the
backsheet 18 at the regi ons which were free of

absorbent material, was fluid perneable. Mreover, D1
did not teach fluid flowin longitudinal direction, and
no channels were provided to achieve that flow
direction. Fluid should only be prevented fromfl ow ng
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into the flaps which were isolated by the flexible axis
34, 34'.

The subm ssions of the Respondent are sunmarized as
fol | ows:

Since the new claim1 according to the auxiliary
requests was late filed it should not be accepted.
Moreover, the term"conprise a fluid repell ant
polyneric filnf was not disclosed in the application as
originally filed in the now clained relation thus
violating Article 123(2) EPC.

Caiml of the patent in suit according to the main
request as well as to the auxiliary requests had to be
understood in the broadest interpretation of its scope
of protection. The expression "substantially” was not
suitable to clearly define what was exactly cl ai ned.

The enbodi nent of D1 described on pages 10 to 11 woul d
work in a conparable nmanner to the subject-nmatter

cl ai med because evidently the fluid could only
"substantially" flowin the |ongitudinal direction.
When conpared with Figure 5 of the patent in suit it
was of a simlar construction.

When starting fromD6 it was obvious to the skilled
person that the fluid was directed in | ongitudina
direction in order to keep the margi nal portions free
of bodily fluid. Thus the problemunderlying the patent
was al ready essentially sol ved. Wien considering the
devel opnent in the industrial production of sanitary
napki ns the skilled person having the know edge of
application of polyneric filns in that field would not
hesitate to try such a well-known filmin order to
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repl ace the inpregnated zones of the prior art
according to D6 thus achieving a substantially simlar
result, particularly in view of the intention of saving
space within the construction.

Reasons for the Decision

1708.D

The appeal is adm ssible.

Mai n request - novelty

I n accordance with the decision of the Qpposition
Division the Board is of the opinion that at |east the
absor bent product disclosed in D6 includes all features
of claiml1l. In this respect the Board follows the
reasons for the decision dated 5 January 2000 in

opposi tion proceedi ngs, point 4.b, pages 7 to 8.

The Appel lant's argunent that the absorbent structure
all oned controlled rel ease of fluid from chanber to
chanber cannot lead to a different conclusion. Since in
respect of novelty the technical problemto be overcone
is of no relevance nerely the features of the subject-
matter clainmed in their specific conbination have to be
conpared with the features disclosed in the prior art
docunent. Since the inpregnated zones 28 according to
D6 clearly form"fluid controlling walls" which direct
the fluid flow "substantially" along the | ongitudina
direction of the structure the features of claim1l are
present in D6. In particular, since no indication is
given in the claimas to what "substantially" neans in
ternms of quantity, that expression is understood by the
skilled person as "fully" or "nearly conpletely" thus
destroyi ng novelty of the subject-matter according to
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the scope of claiml.

Auxiliary requests - admissibility

The Respondent doubted that the term"fluid repellant
polyneric filnm was disclosed in the clained relation
in the patent and in the application as originally
filed. However, the Board is satisfied that the skilled
person has no difficulties to derive that feature from
t he description.

Starting frompage 3, line 28 of the patent
specification (see page 4, line 21 of the application
as filed) the fluid repellant areas are alternatively
described as being ..."formed of fluid repellant
material such as ... polyneric filnms"... . In the

under standi ng of the skilled person this text discloses
unanbi guously that the polyneric filns used are fluid
repel lant. Further on starting fromline 31 of the

pat ent specification (see page 4, line 26 of the
application) "The fluid repellant areas nmay include a
relatively hydrophobic, or fluid repellant, cover or
barrier material”. Thus it is clear that the fluid
repell ant areas formed from polyneric filnms nmay
additionally include other materials, and if they are
constructed in that manner, they include a fluid
repell ant polyneric filmbesides these other materials.

Since the wording of the feature "fluid repellant
polynmeric filnm in claiml1 according to the first and
second auxiliary request is identical both clains are
adm ssi bl e under Article 123(2) EPC

First and second auxiliary request - novelty
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Novelty of the subject-matter of each claiml1 was not
contested. The Board is satisfied that none of the
prior art docunents discloses all features of the
subject-matters clainmed. In the present case, a fina
opinion on this issue does not have to be taken in view
of the conclusion concerning |lack of inventive step
(see point 5 bel ow)

First and second auxiliary request - inventive step

The cl osest prior art is represented by D6. That
docunent undi sputedly discloses a sanitary napkin
having the features of the precharacterising portion of
each claim 1. Absorbent chanbers 12, 19, 23

| ongi tudi nally extending fromone transverse end to the
opposite transverse end contai ni ng absorbent nmateri al
are fornmed by fluid controlling walls 28 generally
extendi ng al ong the |ongitudi nal axis of the napkin
(colum 4, lines 29 to 39; colum 5, lines 10 to 15,
lines 22 to 25; Figures 1 to 3).

The objectives underlying the patent in suit are to
provi de an absorbent product capable of controlling and
directing flow of body fluid so as to prevent failure
at the sides and/or ends of the absorbent product,
which is capable of directing flow of body fluid in

| ongi tudi nal directions while substantially inpeding
the flowin transverse directions, which prevents side
failure, which my becone |argely saturated with body
fluid without incurring side failure, which nakes
efficient use of the absorbent capacity of its
absorbent el ement and which substantially nmaintains its
structural integrity during use (page 2, line 59 to
page 3, line 10 of the patent specification). Since
these problens are already w dely sol ved by the



5.3

5.4

1708.D

-9 - T 0310/ 00

chanbered sanitary protection product disclosed in D6
the remai ni ng objective consists in providing an

al ternative, inproved production of the known sanitary
napki n.

That problemis solved by the sanitary napkin according
to claiml of the first and second auxiliary request,
in particular having the features that the fluid
controlling walls conprise or are nade of,

respectively, a fluid repellant film such that the
absorbent material in each of the chanbers is
substantially isolated fromthe absorbent material in
adj acent chanbers and that the fluid flowis directed
substantially along the |ongitudinal direction of the
napki n.

The appellant held that in view of the wording of each
claiml controlled flow of body fluid from one chanber
to anot her shoul d be possi bl e whereas D6 while
directing flow substantially along the |ongitudina
direction of the napkin did not allow a controlled flow
fromthe central absorbent portion 12 to the margi na
portions 19, 23.

However, in order to be able to conpare the teachings
of clains 1 according to the auxiliary requests wth
that of D6 the terns "substantially isolated fromthe
absorbent material in adjacent chanbers” and "fluid
flowis directed substantially along the |ongitudinal
di rection of the napkin" which are functional features
have to be interpreted. Since there is no definition
given in the clainms the nmeaning of "substantially" in
t he understandi ng of the skilled person has to be
clarified. Generally it is to be noted that
"substantially" neans "not conpletely", however in



- 10 - T 0310/ 00

cases near the limt it can also nmean "nearly
conpl etel y".

On the other hand, with regard to the teaching of D6,

it is clear to the skilled person that the body fluid
woul d overflow into the inpregnated zones when the
central absorbent elenent is fully wi cked or, in other
words, the central absorbent elenment is only
"substantially isolated" fromthe margi nal absorbent

el ement. Therefore the Board is of the opinion that the
teaching of D6 is insofar equivalent with the scope of
the clains 1 in this respect.

Consequently the sanitary napkin according to claiml

of the auxiliary requests differs fromthat disclosed

in D6 in that the fluid controlling walls conprise or

are made of, respectively, a fluid repellant polyneric
film

5.5 The skilled person in the present case is well aware of
t he devel opnent in the production during the years
after publication year 1977 of D6, particularly in the
application of new materials and accel erati on of
producti on processes. In view of the probl em of
providing an alternative inproved production of a
sanitary napkin he would al so draw t he docunent D1
publ i shed 1985 into consideration. That docunent
di scl oses a sanitary napkin conprising a centra
el ongat ed absorbent portion laterally adjacent flaps
24, 24'. The central portion has an absorbent core 16
and the flaps have absorbent cores 30, 30'. The fl aps
are flexible along axis 34, 34", and lines of juncture
26, 26' are formed where the flaps are joined with the
| ongi tudi nal edge of the central portion 12 (Figures 1,
2). The lines of juncture 26, 26 can be of the sane

1708.D Y A
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| ength as the central absorbent pad and can be forned
in the sane manner as the flexible axis 34, 34" where
t he absorbent core can be elimnated such that the
topsheet 14, 28, 28" is directly connected with the
backsheet 32, 32' (page 10, lines 17 to 18; page 11,
lines 15 to 20; Figure 2).

It follows that when | ooking for a solution to the
underlying problemof the patent in suit, DI shows an
al ternative manner of providing a nunber of

| ongi tudi nal abutted absorbent chanbers, sinply by
folding the topsheet down to the backsheet and nmeking a
connection between the two. Al though the topsheet is
liquid pervious, the flow of liquid at the |ines of
juncture 26, 26' is limted by the double |ayer of the
topsheet when forned in the manner as described having
in mnd that the well-known nmaterials usually applied
as topsheet such as polyneric filns thensel ves are

hydr ophobi ¢ and are nmade fluid pervious by perforations
etc. Therefore, when applying the teaching of D1 to
obtain a sinpler, alternative production of the napkin
known from D6, no difficulties arise to adjust the
properties of the adjacent chanber walls so as to
maintain the fluid barrier properties known from D6.

5.6 Consequently, when starting fromthe sanitary napkin
known fromD6 wth the know edge of the alternative
manner of providing | ongitudinal chanbers disclosed in
Dl the skilled person arrives at a sanitary napkin
having fluid controlling walls of a fluid repellant
polynmeric film Such a construction of the sanitary
napkin is identical to that shown in Figure 5 of the
patent in suit

Since the result of the obvi ous conbi nati on of

1708.D Y A
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teachi ngs derivable fromD6 and D1 i medi ately | eads to
a sanitary napkin in accordance with claim1l of both of
the first and second auxiliary request the subject-
matter of clainms 1 according to the auxiliary requests
does not neet the requirenent of inventive step and
thus is not patentable (Articles 56, 52 (1) EPC).

O der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chairman

M Patin P. Alting van CGeusau
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