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Summary of Facts and Subm ssi ons
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Thi s appeal is against the decision of the exam ning
di vi sion dated 16 Novenber 1999 to refuse European
pat ent application No. 92 912 008.7.

The grounds of refusal were that nmethod claim11l of the
mai n request was not all owabl e under the provisions of
Art 52(4) EPC since it related to surgical nethod, and
claiml of each of the first and second auxiliary
requests was unclear since it attenpted to define
constructional features by reference to the manner of
use of the device. Caim1l of the second auxiliary
request was additionally objectionable under Art 123(2)
EPC. The decision also noted that the device of

claims 1, 2 to 4 and 6 of the main request |acked
novelty and that clains 5 and 7 to 10 did not neet the
requi rement of Art 52(1) EPC with respect to inventive
st ep.

On 17 January 2000 the appellant (applicant) |odged an
appeal against the decision and paid the prescribed fee
on the sane date. On 8 March 2000 a statenent of
grounds of appeal was fil ed.

The appel | ant appeal s agai nst the decision of the

exam ning division only in respect of the second
auxiliary request, and requests that the decision under
appeal be set aside and that a patent be granted on the
basis of the second auxiliary request refused by the
exam ning division, or the case be remtted to the

exam ning division for further prosecution.

| ndependent claim1 of this request reads as foll ows:
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1. "An imaging systemfor providing a representation of
a bl ood vessel having a wall, the system conprising: a
catheter (12) for insertion into said blood vessel and
having a first transducer (120) for generating and
recei ving echo waves reflected fromsaid wall and
converting said echo waves into electrical imaging
signals; location neans for deriving | ocation signals

i ndi cative of the first transducer |ocation; an inmaging
circuit (38) coupled to said first transducer for
detecting the imaging signals; and a |location circuit
(16) for detecting the location signals; and
characterised by the catheter having a second
transducer (128) for generating doppler signals and
recei ving doppl er echo signals indicative of fluid
velocity within the bl ood vessel and converting said
doppler signals into flow signals the second transducer
bei ng positioned on the catheter such that, in use, it
receives signals fromblood flow that has not been
substantially interfered with by the catheter; the

| ocati on neans deriving | ocation signals indicative of
t he second transducer location; a flow circuit (18)
coupled to said second transducer for detecting the
flow signal, and; a conputer (20) in which equations
for fluid flow are stored for processing the signals
detected fromthe imaging circuit, flowcircuit and
location circuit and for conputing the three-

di rensional |ocation in space of the transducers, a

t hree-di nensi onal representation of a bl ood vessel wall
segnent at predeterm ned | ocations and for determning
local fluid flow conditions, including the direction
and magni tude of local fluid flow, at points within
cross sections of said vessel at the predeterm ned

| ocations fromsignals fromthe flow circuit and
imaging circuit signals and the stored equations.”
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The appel | ant argues as foll ows:

The exam ning division's objection under Art 123(2) EPC
was wong since the feature "the second transducer
bei ng positioned on the catheter such that, in use, it
receives signals fromblood flow that has not been
substantially interfered with by the catheter” was
clearly supported by page 9, lines 5 to 26 of the

descri ption.

This part of the claim noreover, clearly defined a
constructional feature and not a use feature, so the
exam ning division was wong in this respect also.

Fol |l owi ng a comuni cation fromthe Board, in which
objections to the clains were set out, the appellant's
representative informed the Board, by letter dated

23 Decenber 2002, that they would not be attending the
oral proceedi ngs scheduled for 28 January 2003. The
oral proceedi ngs were held, neverthel ess, and

cul mnated in a decision dismssing the appeal .

Reasons for the Decision
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The appeal is adm ssible.

The application

The present application relates to apparatus for
characterizing both intracoronary plaque obstruction
and coronary artery bl ood vessel flow The apparatus

i ncludes a catheter probe for introduction into a
coronary artery, which has a first rotating sonic
transducer, or a fixed array of transducers for inmaging
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the wall of the artery, and a second sonic transducer
at the tip, which generates and receives sonic doppler
signals indicative of fluid flow through the artery at
a predeterm ned vol une near the plaque. A location
transducer is provided which generates position signals
i ndi cative of catheter |ocation. The three sets of
signals are detected and processed in individual
circuits and coupled to a conputer wherein

t hree- di nensi onal representations of plaque
characteristics and catheter |ocation and |ocal fluid
flow conditions at the artery are cal cul ated, displayed
and stored. The local fluid flow conditions include the
direction and nmagnitude of fluid flow, fromwhich sheer
stress at the artery wall may al so be determ ned.

In the i magi ng node, shown in Figure 2, the catheter is
di sposed within the artery with the sonic transducer
array positioned opposite a portion of a stenotic

| esion or plaque, and sonic pulses emtted and received
in order to build a 3-D inmage of the artery wall.

At the end of the inmaging node the catheter is
withdrawn to a position, shown in Figure 3, where it
does not interfere with the blood fl ow near a branching
segnent of the artery, and doppler neasurenents are
performed with the doppl er transducer for determ ning

| ocal flow conditions including the direction and

magni tude (velocity) of fluid flow from which sheer
stress at the wall may al so be determined to indicate
that force exerted by the fluid on the endothelium

Interpretation of claiml

Claim1 relates to a "an imagi ng systeni and is
interpreted as a device claimsince it defines several
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constructional features (catheter, |ocation neans,
imaging circuit, etc), and since the second auxiliary
request before the examning division was filed in
response to an objection under Art 52(4) EPC agai nst
the nethod clainms of the main request and the second
auxiliary request is intended to overcone this
objection by including only device clainms. The features
of a device claimnust be constructional features or
functional features suggestive of sone sort of
construction.

Therefore, the feature "the second transducer being
posi tioned on the catheter such that, in use, it
receives signals fromblood flow that has not been
substantially interfered with by the catheter”, in the
characterising part of the claim is taken to be a
functional feature intended to define a construction,
in particular how the transducer is |ocated on the
catheter so as to ensure the desired effect of
receiving signals fromun-interfered bl ood fl ow

Article 123(2) EPC

The feature of claim1 "the second transducer being
positioned on the catheter such that, in use, it
receives signals fromblood flow that has not been
substantially interfered with by the catheter"” was not
originally disclosed since nowhere in the application
as originally filed is it stated or suggested that the
second transducer receives signals from blood fl ow that
has not been substantially interfered wth by the
catheter by virtue of the position of the transducer on
t he cat heter.

What was originally disclosed was that the catheter was
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renoved fromthe position as shown in Figure 2 to that
shown in Figure 3 so as not to interfere with bl ood
flow near an artery segment, which is not the sane as
saying that this non-interference is caused by virtue
of the second transducer's position on the catheter
(rather than the catheter's position in the artery).

According to the appellant the above feature is
supported by page 9, lines 5 to 26, of the application.
Thi s passage, however, clearly describes how the wall
geonetry is determned with intralum nal ultrasound
echoing by transducer array 120 positioned as shown in
Figure 2 and then the total volunetric flow may be
measured with the doppler 128 positioned such that it
does not significantly alter the local flow conditions
in the segnment as shown in Figure 3. It is clearly the
positioning of the catheter that enables the above two
nmeasurenents to be taken and in the Figure 3 position
to avoid interference with the blood flow, and not the
position of the transducer 128 on the catheter that
allows it to receive signals from bl ood fl ow not
interfered wwth by the catheter.

5. The second auxiliary request is not allowable since it
does not neet the requirenent of Art 123(2) EPC,
accordingly.

Or der

For these reasons, it is decided that:

The appeal is dism ssed.
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