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Summary of Facts and Subm ssi ons
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The present appeal is fromthe decision of the
Qpposition Division concerning the maintenance in
amended form of the European patent no. 0678 119,
relating to a detergent conposition and a net hod of
fabric washi ng.

The patent in suit was granted with a set of 9 clains,
claiml of which read as foll ows:

"1l. A particulate detergent conposition having a bul k
density of at |east 600 g/l and conprising a surfactant
system i ncl udi ng one or nore anionic and/or nonionic
surfactants, at |east one detergency builder and a

di ssolution aid, wherein the surfactant systemis
present in an anmount of from 10 to 50% by wei ght on the
conposition, the dissolution aid is present in an
anmount from0.05 to 1% by weight as cal cul ated on the
conposition and conprises a nonionic material which is
an al koxyl ated al i phatic al cohol containing at |east 25
al kyl ene oxi de groups and the ratio by wei ght of

noni oni ¢ surfactant to dissolution aid is greater than
10:1."

In its notice of opposition the Opponent sought
revocation of the patent on the grounds of

Article 100(a) EPC, in particular because of |ack of
novelty of the clainmed subject-matter

The objection of |ack of novelty was based during the
witten proceedings inter alia on the follow ng
docunent s:
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(1): WO A 92/ 18594

(6): WO-A-93/02176

(7): US-A-4876023.

The admissibility under Article 123(2) EPC of the
[imtation of claim1l to conpositions having a ratio by
wei ght of nonionic surfactant to dissolution aid of
greater than 10:1 was contested by the Opponent during

t he oral proceedings at first instance.

In the Opponent's view this limtation, already
contained in the clains as granted, did not find
support in the original application docunents of the
patent in suit and anpbunted to an inadm ssible

di scl ai mer over the disclosure of the not prepublished
docunent (6), which was prior art by virtue of

Article 54(3) EPC

In its decision, the Opposition Division found inter
alia that

- the respective clainms 1 according to the then
pending main and first auxiliary requests |acked
novelty, e.g. in the light of docunents (1) or (7);

- claiml1 according to the second auxiliary request
contai ning the provisos that the used particul ate
det ergent conposition had a ratio by weight of
noni oni ¢ surfactant to dissolution aid greater
than 10:1 and did not contain specific
al kyl pl ygl ycosi des, i.e. containing a disclainer
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differently worded fromthat of the granted cl ai ns,
conplied with the requirenents of the EPC

An appeal was filed against this decision by the Patent
Proprietors (Appellants).

The Appellants filed during the witten proceedings
three new sets of anended clains to be considered as
the main request and the first and second auxiliary
requests, respectively.

Each of the respective independent clains 1 according
to these requests do not exclude the presence of

speci fic al kyl pol ygl ycosi des but contain the proviso,

al ready contained in the granted clains, that the ratio
by wei ght of nonionic surfactant to dissolution aid in
the particul ate detergent conposition has to be greater
t han 10: 1.

Al'l these requests contain dependent clains 2 to 6,
relating to specific enbodinents of the respectively
cl ai med net hod, use or conposition.

Oral proceedings were held before the Board on
22 Cct ober 2004.

The Appellants submtted in witing and orally inter
alia that

- the limting feature regarding the rati o by wei ght
of nonionic surfactant to dissolution aid was
al ready contained in the clains as granted and
l[imted in an adm ssible way the claimed subject-
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matter over the teaching of the not prepublished
docunent (6).

The Respondent (Qpponent) submitted inter alia that

- t he di scl ai mer which was already contained in the
clainms as granted contravened the requirenents of
Article 123(2) EPC since it did not precisely
reflected the teaching of docunent (6) against
which it should limt the clainmed subject-matter;
furthernore, the introduction of such a disclainer
provi ded an unwarranted advantage to the
Appel lants since it further limted the clained
subject-matter vis-a-vis the relevant prior art
cited under Article 54(2) EPC.

The Appel l ants request that the appeal ed deci sion be
set aside and that the patent be naintained on the
basis of any of the main or of the first or second
auxiliary requests, all of themfiled under cover of a
letter dated 17 Septenber 2004.

The Respondent requests that the appeal be di sm ssed.

Reasons for the Decision

2493.D

Mai n Request

Article 123(2) EPC

Claim 1 according to the main request contains a
[imtation regarding the use in the clainmed nethod of
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conpositions wherein the weight ratio of the nonionic
surfactant to the dissolution aid is greater than 10:1

As admitted by the Appellants, this feature, which was
al ready contained in product claim1l as granted, is not
supported by the original docunents of the application
fromwhi ch the appeal ed patent was granted.

However, this technical feature should be considered in
t he Appel lants' view as an adm ssi bl e di sclai ner over

t he di sclosure of the not prepublished docunent (6)
cited against the novelty of the clainmed subject-matter
in virtue of Article 54(3) EPC. Therefore, claiml
woul d conply in the Appellants' view wth the
requirenments of Article 123(2) EPC.

The Board is aware that this so-called disclainer
contains positive instead of negative technical
features as it would be preferable for the sake of
transparency (see G 1/03, QJ EPO 2004, 413, point 3 of
t he reasons for the decision). This point, however, not
bei ng deci sive under the circunstances of this case,
does not need further consideration.

It is the established jurisprudence of the Boards of
Appeal of the EPO that the introduction into a claim of
a disclainmer not finding support in the original
docunents of an application or a patent can be

adm ssible in order to delimt the clained subject-
matter with regard to a not prepublished docunent cited
under Article 54(3) EPC (see G 1/03, point 2.1.3 of the
reasons for the decision).
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However, such a disclainmer should be based on the
teachi ng of the docunent in question and shoul d not
remove nore than is necessary to restore novelty (see

T 1146/98, point 2.4 of the reasons for the decision

and T 934/97, point 2.3 of the reasons for the decision,
bot h of them unpublished in the QJ EPO, as well as

G 1/03, point 3 of the reasons for the decision).

Furthernore, the disclainmer should not nodify the
techni cal teaching of the clained invention in such a
way as to provide an unwarranted advantage to the
Applicant or Patent Proprietor, e.g. by rendering the
clainmed invention novel or inventive over prior art
cited under Article 54(2) EPC and whi ch cannot be
considered to represent an accidental anticipation (see
T 608/ 96, point 6 of the reasons for the decision and
T 863/96, point 3.2 of the reasons for the decision,
bot h of them unpublished in the QJ EPO, as well as

G 1/93, QJ EPO 1994, 541, point 9 of the reasons for
the decision and G 1/03, point 2.6.2 of the reasons for
t he deci sion).

The questions to be replied in the present case are
t hus

(a) whether the questioned disclainer closely reflects
t he teachi ng of docunent (6) and nerely excl udes
protection for the part of the clainmed subject-
matter also disclosed in docunent (6) and

(b) if the introduction of such a disclainmer is
adm ssible with regard to the other relevant prior
art cited under Article 54(2) EPC, e.g. docunents
(1) or (7).
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Docunent (6) relates to a process for the preparation
of a particul ate detergent conposition wherein |iquid
nonionics are first intimately mxed with a so-called
"Strukturbrecher", which can be considered to be a

di ssolution aid in accordance with the patent in suit,
at a weight ratio of from10:1 to 1:2. This mxture is
then added in various ways to other conmponents of the
detergent conposition in order to obtain the fina
product (see clainms 1, 17 and 18 as well as the |ast
par agr aph on page 2 and page 6, lines 15 to 17).

The preparation of such an intimate m xture is
essential for obtaining the result desired in docunent
(6), i.e. a better solubility of the final product
(page 1, lines 1 to 4 and page 2, lines 20 to 24).

The di scl ainmer in question excludes instead al

possi bl e m xtures of any possi bl e nonionic surfactant,
be it liquid or solid, with a dissolution aid having a
wei ght ratio of nonionic surfactant to dissolution aid
of 10:1 or lower in the final product, i.e. also

m xtures with a weight ratio lower than the lower limt
of docunment (6), independently fromthe way the m xture
has been prepared.

Therefore it excludes also m xtures prepared in a very
different way as well as conbinations of solid and/or

[ iquid nonionics and dissolution aids not disclosed in
docunent (6). Therefore, the disclainer excludes a

| ar ge nunber of conpositions which are not disclosed in
docunent (6).
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Docunent (7) is one of the prepublished docunents

di sclosing state of the art according to Article 54(2)
EPC cited by the Respondent against the novelty of the
cl ai med subject-matter. This docunment cannot be
considered to represent an accidental anticipation
since it deals with fabric washing detergent powders of
hi gh bul k density which di sperse and di ssol ve qui ckly
in water without |eaving residues in its dispensing
nmeans, i.e. with the sane technical field of
application as does the patent in suit (see colum 1,
lines 30 to 31 and page 2, lines 26 to 28 of the patent

in suit).

The di sputed disclainmer has the effect to exclude four
out of the five conpositions disclosed in the
illustrative exanples of this docunent conprising a
noni oni ¢ surfactant of the type used in the patent in
suit, i.e. examples I, Il, Ill and V , since these
conpositions have a weight ratio of nonionics to

di ssolution aid of less than 10:1

The Board concludes thus that a great part of the

di scl ai mer cannot be considered to be based on the
teachi ng of docunment (6) and that the disclainer,
rendering the clained subject-matter nore distant from
the teaching of relevant prior art cited under

Article 54(2) EPC, provides an unwarranted advantage to
t he Appel |l ants.

Consequently this disclainer is inadm ssible under
Article 123(2) EPC according to the principles set out

in G 1/03.

The main request is thus to be rejected.
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2. First and Second Auxiliary Requests.
Since the respective clains 1 of both the first and
second auxiliary requests contain the sane discl ai nmer
di scussed above with regard to the main request, also
t hese requests have to be rejected for the sane reasons
gi ven above.
Under the circunstances of this case there is thus no

need to discuss all the other objections raised by the
Respondent .

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

G Rauh P. Krasa
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