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The appel | ant (opponent) | odged an appeal, received on
7 March 2000, against the decision of the opposition
di vi sion, despatched on 28 January 2000, rejecting the
opposition filed agai nst the European patent

No. 0 518 599. The fee for the appeal was paid on

7 March 2000 and the statenment setting out the grounds
of appeal was received on 27 May 2000.

The opposition had been filed against the patent as a
whol e based on Article 100(a) EPC and concerned, in

particul ar, objections under Articles 54 and 56 EPC.

The contested decision referred, inter alia, to the
fol |l owi ng docunents:

El: US-A-4 587 970

E3: US-A-4 998 974

E4: Sil bernagel: "Taschenatlas der Physiologie", dtv,
Stuttgart 1991, pages 46 to 49

E5: Schm dt, Thews (Hrsg.): "Physiol ogie des
Menschen", Springer-Lehrbuch, Berlin 1990,
pages 558, 559, 686, 687 and 692.

Oral proceedings were held on 26 February 2003.

The appel | ant requested that the decision under appeal
be set aside and that the patent be revoked.

The respondent (patentee) requested that the patent be
mai ntai ned in amended formin the foll ow ng version:
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- claims 1 to 21 filed in the oral proceedings;
description and drawi ngs as granted
(mai n request);

- claims 1 to 20 filed in the oral proceedings;
description and drawi ngs as granted
(auxiliary request).

The wording of claim1l according to the respondent’'s
mai n request reads as foll ows:

"Apparatus (10) for treating arrhythm as of a patient's
heart (14), conpri sing:

bradycardi a pul se therapy neans (35, 36, 39) for
delivering bradycardi a pacing pul ses to the heart
(14) at a progranmabl e standby rate;

detection nmeans (37) for detecting the presence of
a tachycardia of the heart (14);

antitachycardi a t herapy neans responsive to said
detection nmeans for delivering antitachycardia
therapy to the heart to revert said tachycardi a;
and

bradycardi a pacing rate setting the nmeans (16) for
setting the rate of said bradycardi a paci ng pul ses
at a normal pacing rate value and setting said
bradycardia pacing rate to one other standby rate
val ue for bradycardia pacing after reversion of a
tachycardi a, wherein said one other post-reversion
standby rate value is set for a predeterm ned
post-reversion period of tinme and [in that] said
one other standby rate value is set at a val ue

hi gher then said normal pacing rate value, to
conpensat e for henmodynam ¢ conprom se experienced
during tachycardia and/ or follow ng
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antitachycardia therapy".

Clains 2 to 21 are directly or indirectly dependent on
claim 1.

The wording of claim1l according to the respondent's
auxi liary request reads as follows

"Apparatus (10) for treating arrhythm as of a patient's
heart (14), conpri sing:

bradycardi a pul se therapy neans (35, 36, 39) for
delivering bradycardi a pacing pul ses to the heart
(14) at a progranmabl e standby rate;

detection nmeans (37) for detecting the presence of
a tachycardia of the heart (14);

antitachycardi a t herapy neans responsive to said
detection nmeans for delivering antitachycardia
therapy to the heart to revert said tachycardi a;
and

bradycardi a pacing rate setting the neans (16) for
setting the rate of said bradycardi a paci ng pul ses
at a normal pacing rate value and setting said
bradycardia pacing rate to one other standby rate
val ue for bradycardia pacing after reversion of a
tachycardia, characterised in that said one other
post-reversion standby rate value is set for a
predet erm ned post-reversion period of tinme and in
that said one other standby rate value is set at a
val ue higher than said normal pacing rate val ue,
to conpensate for henodynam c conpron se
experienced during tachycardia and/or foll ow ng
antitachycardi a therapy, wherein said
antitachycardi a therapy conprises a sel ected
therapy fromthe group of therapies including
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antitachycardi a pacing therapy, cardioversion

t herapy and defibrillation therapy, wherein said
one other rate value is different depending on
whet her said one other rate value is set by said
bradycardi a pacing rate setting neans foll ow ng
antitachycardi a pacing therapy or set by said
bradycardi a pacing rate setting nmeans foll ow ng
defibrillation or cardioversion therapy."

Claim2 to 20 are directly or indirectly dependent on
claim1.

The appel lant's argunents may be sumrari zed as fol |l ows:

Docunent E1 related to an apparatus for treating
arrhythm as and taught, inter alia, to pace the
patient's heart at a decreasing rate which nerged into
t he standby pacing rate. Since the wording of claiml
of the respondent's main request covered the
possibility that the "post-reversion period of tine"
could be the first pacing cycle follow ng the
antitachycardi a pacing and the | ast clause of the claim
nerely related to an effect which necessarily
acconpani ed a pacing rate higher than the nornma

standby rate, all the features of claim1l could be read
onto the apparatus known from E1

Hence, the subject-matter of claim1l of the
respondent’'s mai n request was not new within the
meani ng of Article 54 EPC.

However, even if it were assunmed that E1 did not take
away the novelty of the subject-matter of claim1l
according to the respondent's main request, because the
"predeterm ned post-reversion period of time" specified
in the claimwas assuned to be | onger than a pacing
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cycle, the subject-matter of claim1 did not involve an
inventive step within the neaning of Article 56 EPC. As
shown by E3, the person skilled in the art was aware

t hat henodynam c conprom se could occur after a
tachyarrhythm a. Furthernore, it was commonly known
that a healthy heart's natural response to a situation
of stress was to increase the heart rate (see E4

and E5). Thus, it would have been obvious to a skilled
person, w shing to enhance the conpensation of the
henmodynam ¢ conproni se effected by the post-reversion
paci ng taught in E1, to arrive at an apparatus falling
within the terns of claiml of the respondent's main
request .

The respondent argued essentially as foll ows:

El taught to snooth the transition between the fast

pul ses used to term nate a tachycardi a epi sode and t he
subsequent beating in sinus rhythm by generating pacing
pul ses at increasing pacing intervals until they nerged
into standby pacing. This docunent ignored the problem
of conpensating for the henmobdynam c conprom se
resulting fromthe tachycardia and/or the
antitachycardi a therapy. Furthernore, the wording of
claim1l according to the main request could not be read
onto the apparatus shown in El because it did not make
any technical sense to assune that the post-reversion
period of time referred to in the claimcould be
limted to a single pacing cycle. In fact, it was
evident that the clainmed effect (ie conpensation for
the patient's henodynam c conprom se) could not be

achi eved in such short period of tine.

Though t he probl em of henbdynam c conprom se after a
cardi oversion was nentioned in E3, there was no
suggestion that it could be solved by increasing the
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pacing rate for a predeterm ned post-reversion period
of time. As to E4 and E5, these docunents woul d not
give the skilled person any useful information about a
possi bl e treatnent of the heart after tachycardia

t herapy because they related to a healthy heart's
behavi our .

Hence, the subject-matter of claim1l according to the
mai n request satisfied the requirenents of Article 54
and 56 EPC.

Reasons for the Deci sion

1.1 The appeal is adm ssible.

2.1 The patent in suit addresses the probl em of
conpensati ng patients dependent on bradycardi a support
paci ng for the henodynam c conprom se resulting from
tachycardi a and/or antitachycardi a therapy (see patent
as published colum 1, lines 54 to 59).

2.2 The proposed sol ution consists essentially in providing
an apparatus which delivers antitachycardi a pacing
t herapy and cardi oversion/fibrillation therapy when
needed. It includes nmaintaining bradycardi a support
pacing at a rate higher than the normal standby pacing
rate for a predeterm ned period of time follow ng the
delivery of the antitachycardi a therapy.

The respondent’'s main request

Adm ssibility of the anmendnents

3.1 In claim1 according to main request the follow ng
expr essi ons:

0835.D Y A
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- "one ot her standby rate val ue" and

- "one ot her post-reversion standby rate val ue"

repl ace the wording:

- "at | east one other standby rate val ue" and

- "at | east one other post-reversion standby rate
val ue"

used in claim1l as granted. As acknow edged by the
respondent, the deletion of "at least” is neant to
avoi d that the independent claimof the contested
patent could be interpreted as covering the prior art
apparatus known from EL.

The Board is satisfied that the wording of claim1l
reflects the enbodi ment of the invention specified in

t he description, whereby one particul ar post-reversion
standby rate value is set for a predeterm ned post-
reversion period of tinme. In other words, the claimnow
excl udes the possibility that nore than one post-
reversion standby rate higher than the normal standby
rate is set within the predeterm ned post-reversion
period of tine.

In the appellant's view, the wording of claimb§b,
dependent on claim 1, was not conpatible with the

subj ect-matter of the independent claim because the
|atter specified that there was only one standby rate
val ue for bradycardia pacing after reversion of a
tachycardia. According to claim5, however, the
bradycardi a pacing neans set a first rate value for
bradycardi a pacing follow ng an antitachycardi a pacing
t herapy and a second rate value follow ng a
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defibrillation or cardioversion therapy.

3.4 The contested patent clearly specifies that the term
"tachycardi a" is supposed to cover any fast abnorna
rhythm of the heart (patent specification, colum 3,
lines 12 to 19). Hence, the expression "setting said
bradycardi a pacing rate to one other standby rate val ue
for bradycardia pacing after reversion of a
tachycardia" used in claiml is to be understood as
meani ng that one rate value is set for a particular
ki nd of tachycardia. This interpretation does not
exclude the possibility that a different val ue nay be
chosen for a different kind of tachycardia, as
specified in claimb.

As to the anendnents nmade to claim5 of the patent as
granted, they are nerely directed to adapting the claim
| anguage to the new i ndependent claimand do not

i nvol ve any introduction of new subject-matter.

3.5 Since claim1 now relates to an apparatus having
bradycardi a paci ng neans which sets the pacing rate to
one ot her standby rate value for bradycardi a pacing
after reversion of a tachycardia, it limts the
protection conferred by the patent as granted.

3.6 In the result, the Board is satisfied that al
anmendnents nmade to the patent specification are
adm ssi bl e under Articles 123(2) and (3) EPC.

Novel ty
4.1 It is undisputed that El represents the closest prior
art and that this docunent relates to an apparatus for

treating arrhythm as of a patient's heart, conprising
the followng features recited in claim1 according to

0835.D Y A
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t he respondent’'s main request:

- bradycardi a pul se therapy nmeans for delivering
bradycardi a pacing pulses to the heart at a
progr ammabl e st andby rat e;

- bradycardi a pacing rate setting neans for setting
the rate of said bradycardi a pacing pul ses at a
nor mal pacing rate val ue.

- detection nmeans for detecting the presence of a
tachycardia of the heart;

- antitachycardi a t herapy neans responsive to said
detection nmeans for delivering antitachycardia
therapy to the heart to revert said tachycardi a;

As to the remaining features of the claiml, the
appel l ant essentially argued that they were al so known
fromELl since the "predeterm ned post-reversion period
of time" referred to in the claimdid not necessarily
enconpass nore than one pacing period. Furthernore, it
was customary to speak of a "pacing rate val ue" even
for a single pacing pul se, since such rate val ue was
the reciprocal of the escape interval preceding the
pul se delivery. As shown in Figure 3, the apparatus

of E1l started the post-reversion paci ng phase B by
generating a pacing pul se which was separated fromthe
| ast pul se of the treatnent phase A by a |onger pacing
interval. Hence, in the appellant's view, E1 inplied
al so bradycardia pacing rate setting neans for setting
the rate to one standby rate value, defined as the
reci procal of the escape interval follow ng the |ast
pul se of the tachycardia treatnent (phase A), for a
predeterm ned tine period, corresponding to tine
interval separating the |ast pacing pul se of phase A
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fromthe first pacing pul se of phase B

The Board agrees with the appellant that it is possible
to associate a pacing rate to a pacing pulse even if
the rate varies frompulse to pulse. In fact, El uses
this term nol ogy for expressing the fact that the
paci ng intervals are successively | engthened (E1,
colum 5, lines 6 and 7: "we provide a second phase of
pacing in which the pacing pul ses are generated at

sl ower and sl ower rates").

However, claim 1l specifies that the bradycardia pacing
rate setting nmeans sets a standby rate value for a
predet erm ned post-reversion period of tinme. This
wording inplies in the context of the present invention
that the two paraneters (rate and predeterm ned period
of tinme) can be set independently. In E1, the rate
value of the first pulse of phase B is a function of
the preceding tinme interval, (ie of the tinme interval
separating this pulse fromthe |ast pul se of phase A),
so that the apparatus of E1 does not conprise any neans
for setting these two paraneters independently.

Furthernore, the Board agrees with the respondent that
it would not make nuch technical sense to limt the
post-reversion high-rate bradycardia pacing to a single
pul se, as this kind of heart stinulation could not
contribute in any significant way to the cl ai ned
effect, ie to conpensating for the henodynam c
conprom se experienced by the patient after a

car di over si on

I n concl usion, the Board finds that the apparatus of E1
does not fall within the terms of claim1 and that
therefore the subject-matter of this claimis new
within the meaning of Article 54 EPC
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5.2

5.3
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The subject-matter of claiml differs fromthe
apparatus shown in E1 essentially in that:

- t he bradycardi a pacing rate setting neans al so
sets the bradycardia pacing rate to one other
standby rate value for bradycardia pacing after
reversion of a tachycardia for a predeterm ned
post-reversion period of tine;

- said one other standby rate value is set at a
val ue higher than the normal pacing rate value, to
conpensat e for henmodynam ¢ conprom se experienced
during tachycardia and/ or follow ng
antitachycardi a therapy.

According to the appellant, the skilled person starting
fromthe teaching of E1 would realise that an increased
pacing rate did not have only the effect of snoothing
the transition fromthe antitachycardia pacing rate to
the standby rate, but it contributed also to reducing

t he henodynam ¢ conprom se suffered by a patient after
a cardioversion. In fact, it was known that the
patient's henmobdynam ¢ status was conprom sed after
reversion of a tachycardia (cf. E3) and that and the
henmodynam ¢ conproni se coul d be conpensated for by

i ncreasing the heartbeat (cf. E4 and E5)

E3 relates to an apparatus and a net hod of
antitachycardi a pacing. The passage referred to by the
appel lant reads as follows (columm 3, lines 58 to 68):

"Especially in the case of ventricular antitachycardi a
paci ng, although the pacing may revert an arrhythm a,
at the same tinme however, it increases the risk of
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adversely affecting the patient by nmeans of a decrease
in arterial pressure due to the rapid pacing. As a
result of the haenodynam c conprom se or | owered
haenodynam ¢ status of the nyocardi umduring the
arrhythm a and pacing, there is a high risk of a
ventricul ar tachycardia accelerating to a faster
ventricular tachycardia and even to a ventricul ar

fibrillation."

In other words, E3 not only points out that the
patient's henmodynam ¢ status nmay be |owered after
reversion of a tachycardia, it also identifies the

i ncreased pacing used to treat tachyarrhythm as as one
of the possible causes for the henodynam c conproni se
and, consequently, for the acceleration of a
ventricular tachycardia to a faster ventricul ar
tachycardia or to a ventricular fibrillation.

Hence, in the opinion of the Board, E3 does not seemto
support the appellant's argunent that a pacing rate

hi gher than the normal standby rate would be perceived
as beneficial by the skilled person, since it
necessarily inproved the patient's henodynam c status
after reversion of a tachycardia. On the contrary, E3
appears to caution the skilled person against the risks
involved in pacing at a high rate.

Simlarly, the description of the contested patent
specifies the following (colum 7, lines 34 to 40):

"It is also preferable that bradycardia support pacing
be inhibited for progranmabl e periods of tinme after
reversion of a tachyarrhythm a by either
antitachycardi a pacing therapy or defibrillation shock
t herapy, so as to avoid any pro-arrhythmc effect. The
use of such a delay is described in the aforenentioned
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US patent No. 4,940,054."

5.5 As to E4 and E5, these docunents relate to the
behavi our of a healthy heart and show, inter alia, that
for a certain time interval follow ng a period of
physi cal stress the heart keeps beating at a rate
hi gher than the normal rate at rest. The Board agrees
with the appellant that a pacemaker normally seeks to
simul ate the heart's natural behaviour. However, there
is not suggestion in the cited prior art that
bradycardi a support pacing after antitachycardi a
t herapy shoul d be nodelled on a normal heart's reaction
to a situation of increased physical or enotional
stress.

5.6 In the result, the Board considers that it would not be
obvious to a person skilled in the art, starting from
the teaching of E1, to arrive at an apparatus falling
within the terms of claim1l of the main request. Hence,
the subject-matter of this claiminvolves an inventive
step within the neaning of Article 56 EPC.

Clainms 2 to 21 are dependent and, therefore, their
subject-matters also involve an inventive step

6.1 For the above reasons, the Board finds that the
respondent’'s main request is allowable and that the
patent can be maintained on the basis thereof.
Consequently, there is no need to consider the
respondent’'s auxiliary request.

6.2 Furthernore, the Board notes that, in order to correct
a linguistic error due to an inconsistency in the
anmendnents made by the respondent to claim1l ("wherein
said ..... and in that"), the words "in that" in
claiml1l are to be deleted (Rule 89 EPC)

0835.D Y A
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.
2. The case is remtted to the first instance with the
order to maintain the patent in amended formin the

foll owi ng version

- claims 1 to 21 of the respondent's main request as
filed in the oral proceedings;

- description and draw ngs of the patent as granted.

The Regi strar: The Chai r man:

R. Schunacher G Assi
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