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Summary of Facts and Subm ssi ons

0763.D

The appel l ant (patent proprietor) |odged an appeal,
recei ved on 6 March 2000, against the interlocutory
deci sion of the opposition division, dispatched on

28 January 2000, finding European patent No. 0 656 959
(based on application No. 93 919 347.0) as anended
according to auxiliary request 2 to neet the

requi renents of the EPC. The fee for the appeal was
paid on 6 March 2000. The statement setting out the
grounds of appeal was received on 7 June 2000.

Opposition had been filed against the patent as a whole
on the basis of Article 100(a) EPC in conbination with
Articles 52(1), 54 and 56 EPC. To support its

obj ections the opponent referred to the foll ow ng
docunent s:

(D1) EP-A-0 478 980

(D2) Linde "Berichte aus Techni k und Wssenschaft"
Nr. 66, 1991, |SSN 0024-3728, pages 50 to 54,
R datthaar et al, "Konzept einer
Hochl ei st ungsel ekt rol yse".

On 4 March 2004 oral proceedings were held as requested
by both parties.

At the oral proceedings the appellant requested that

t he deci sion under appeal be set aside and that the

pat ent be mai ntai ned as anended on the basis of claim1l
of the main request filed on 7 June 2000 or,
alternatively, of one of the auxiliary requests 1
(filed on the sane date), 2 (filed during the oral
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proceedings) or 3 (filed on 3 February 2004), and that
t he appeal fee be reinbursed.

The respondent (opponent) requested that the appeal be
di sm ssed.

Claim 1l of the main request reads as foll ows:

"An el ectrolysis apparatus for produci ng hydrogen by
deconposing electrolytic liquid with the aid of

el ectric current into hydrogen and oxygen in a cl osed
pressurized electrolytic cell (11) placed within a
pressure shell (10) filled with a liquid, and the
pressure shell (10) is communicating with a gas source
(16; 17) containing pressurized oxygen or hydrogen
produced in the electrolytic cell (11) by a pipe line
(24) so that the liquid in the pressure shell (10) is
mai nt ai ned pressurized by nmeans of the pressure of the
gas produced in the electrolysis

characterized in that

by said pipe line (24) the pressure of the product gas
in the gas source is transmtted fromsaid gas source
(16; 17) directly to the liquid in the pressure shel
(10) to thus directly control the pressure in the
pressure shell (10), and

the pressure shell (10) is entirely filled with the

i quid".

Claim1l of the first auxiliary request reads as above
with the additional feature at the end of its

characterising portion:

"..and,
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a pressure controller (35) is provided and connected to
hydrogen and oxygen pressure sensors (26; 33),
respectively

said pressure controller controlling the hydrogen
and/ or oxygen pressure responsive to the neasurenent

results of said pressure sensors".

Claim1 of auxiliary request 2 reads as follows:

"An el ectrolysis apparatus for produci ng hydrogen by
deconposing electrolytic liquid with the aid of

el ectric current into hydrogen and oxygen in a cl osed
pressurized electrolytic cell (11) placed within a
pressure shell (10) filled with a pressurizing |iquid,
and the pressure shell (10) is communicating with a gas
source (16; 17) containing pressurized oxygen or
hydrogen produced in the electrolytic cell (11) by a
pipe line (24) so that the liquid in the pressure shel
(10) is numintained pressurized by neans of the pressure
of the gas produced in the electrolysis

wher ei n,

by said pipe line (24) the pressure of the product gas
in the gas source is transmtted fromsaid gas source
(16; 17) directly to the liquid in the pressure shel
(10) to thus directly control the pressure in the
pressure shell (10),

the pressure shell (10) is entirely filled with the
pressurizing liquid which is kept separate fromthe

el ectrolytic liquid, and

a pressure controller (35) is provided and connected to
hydrogen and oxygen pressure sensors (26; 33),
respectively



VI,

0763.D

- 4 - T 0262/ 00

said pressure controller controlling the hydrogen
and/ or oxygen pressure responsive to the neasurenent

results of said pressure sensors".

Claims 2 to 7 of this request are dependent cl ains.

The contents of the third auxiliary request are not
rel evant for the purpose of this Decision.

The argunents of the appellant may be summari sed as
fol | ows:

Claim1 of the main request is based on the

1°' auxiliary request, as discussed in the decision
under appeal and agai nst which no formal objections had
been raised, with the additional feature defining the
direct pressure control. Support for this feature is to
be found in the enbodinents of the patent and in
particul ar page 5, 2" paragraph of the published
application. Therefore no formal objections agai nst
this claimshould arise.

The subject-matter of claim1 of this request differs
fromthe el ectrolysis apparatus disclosed in docunent
Dl in that the pressure control which is expressed in
the features of the characterising portion of the claim
is conpletely different. Via pipeline 24 the product
gas nolecules in the water separator interact directly
with the nolecules of the liquid in the pressure shel
thereby directly transmtting and nmaintaining the
pressure in the shell. In this way the pressure in the
pressure shell is directly controlled w thout any

el ectroni c device being required. Docunent D1, see
colum 2, lines 23 to 26, discloses that the pressure
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of the fluid in the pressure shell may be regul ated
directly or indirectly. Direct regulation is obtained
by using hydrogen gas as a fluid, see the enbodi nent of
Figure 2. However, according to D1, colum 2, lines 40
to 46, indirect regulation by using feed water is
preferred, since this mediumcan sinultaneously
transport the heat generated during the electrolysis
process. By such use of feed water, if the pressure of
t he hydrogen gas in the separator Al rises, the liquid
| evel in the separator will change and this is detected
and used as a control signal for regulating the fluid,
see colum 2, lines 26 to 32. As is shown in the

enbodi nent in Figure 1 and disclosed in colum 3,

lines 47 to 52, the control signal is sent to punp P2
which, in case of a liquid level variation in hydrogen
separator Al, transmts a correspondi ng water pressure
via feed water pipe 10 to the pressure shell. Therefore
in this apparatus the pressure control is indirect.

Al so docunent D1 does not disclose or suggest the
further feature in claiml that the pressure shell is
entirely filled with the liquid. Since, in the

enbodi nent of Figure 1 of D1, the feed water driven by
punp P2 flows around the cell block via pipeline 10 to
pi peline 8, the pressure shell does not have to be
conpletely filled.

The obj ective problemunderlying the invention resides
inasinplification of the pressurization of the
pressure shell conpared to the enbodi nent of Figure 1
of D1 and sinul taneously avoi ding the pressure
variations related to the use of a conpressible nedi um
whi ch occur in the enbodi nent of Figure 2 of DI.
Docunent D2 di scl oses essentially the sane enbodi nent
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as in Figure 1 of D1. As is shown in Figure 1

("Bild 1"), the punp 12 receives the control signal
fromthe sensor LIC neasuring the liquid level in
separator 3, thereby indirectly controlling the feed
wat er pressure in the shell.

Claim1 of the first auxiliary request contains the
features of claim1 of the 2" auxiliary request not
adm tted by the opposition division (Annex 2 of the

m nutes of the proceedings) and, in addition to the
features of claim1l of the main request, clarifies how
the pressure controller maintains direct pressure
control. This further feature finds its support in the
passage on page 6, line 28 to page 7, line 1 of the
publ i shed application in connection with Figure 1

Al t hough the apparatus in Figure 1 of D1 includes a
pressure indication control, this is only used for
controlling the valve in pipeline 6 and has nothing to
do with controlling the pressure in the shell

Claim 1 of the 2" auxiliary request defines an
arrangenment in which the pressurizing liquid is kept
separate fromthe electrolytic liquid, as is clearly
and unanbi guously derivable fromFigure 1 in
conjunction with the description of the apparatus on
colum 4, line 21 to colum 5, line 5 of the patent
specification. This arrangenent differs fundanentally
fromthe enbodinents in D1 and D2. In particular, in
t he enmbodinent in Figure 1 of D1, the feed water used
for pressurizing is mxed with the el ectrolyte which,
according to the teaching of D1, is advantageous
because in this arrangenent the feed water can al so
function as a heat exchanger. The skilled person woul d
have no incentive to dispense with this advantage. In
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t he enbodi nent of Figure 2 of D1, hydrogen is used as a
pressurizing fluid which is not a liquid. The objective
probl em addressed by this difference over the prior art
can be seen in inproving that system agai nst corrosion,
see colum 3, lines 4 to 12 and particular line 6 of

t he patent specification, where it is disclosed that
even the use of ion-exchanged water nmay be probl ematic.
Since, in the enbodi ment of Figure 1 of D1, feed water
is used and the problemof corrosion is not nentioned,
it follows that this problemwas not recognised in that
docunent. Indeed, according to D1, colum 1, line 56 to
colum 2, line 4, all electrically non-conducting
fluids may be used with the proviso that their use does
not require any nodifications to the construction of
the electrolytic cell or the pressure shell, and the
use of conpletely desalted feed water is particularly
recomended. Therefore the skilled person woul d have no
incentive to nodify the apparatus of Dl by separating
the pressurizing liquid fromthe electrolytic liquid as
defined in claim1.

The request for reinbursenent of the appeal fee arises
froma substantial procedural violation commtted by

t he opposition division during the oral proceedings. In
t hese proceedings the patent proprietor submtted two
auxiliary requests (Annexes 1 and 2 to the m nutes of

t hose oral proceedings). Auxiliary request 2 (Annex 2)
was hel d i nadm ssi bl e by the opposition division since,
according to the chairman, the additional features of
this request had been taken fromthe description and
probably had not been searched and, furthernore, the
subject-matter of this claimwas not clearly allowable
under Rule 71a EPC. Furthernore the opposition division
based its reason for the inadm ssibility of the 2"
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auxiliary request on Internal Guidelines in the EPQ
whi ch are not known to and were not presented to the
parties. Although it is established Case Law of the
Boards of Appeal that the adm ssibility of anended
clainms presented during oral proceedings is a matter
for the discretion of exam ning and opposition
divisions, this discretion should only be exercised
agai nst a patentee if the anendnments are not necessary
and appropriate to overcone the objections raised.
Since in the present case the opposition division

i ndi cated that the subject-matter of the main and

1°' auxiliary requests was not new, it should have found
the 2" auxiliary request adm ssible because this was
nore restricted in order to overcone the objections.
Furthernore, Rule 7la EPC does not apply to anmendnents
subm tted during oral proceedings. For these reasons,
the request for reinbursement of the appeal fee is
justified.

The argunents of the respondent nay be sunmarised as
fol | ows:

For all requests both docunents D1 and D2 nay be
considered as the closest prior art. The definition of
"direct control"” given by the appellant, nanely that

t he product gas nol ecules in the water separator
interact directly with the nolecules of the liquid in
the pressure shell, applies equally to the apparatus
disclosed in D1 and in D2. In the enbodi nent of

Figure 1 of Dl the gas nol ecules in the oxygen
separator A2 interact directly wth the water nol ecul es
of the liquid in pipeline 24 which is in open contact
with the pressure shell 2. The apparatus in docunent D2
i ncl udes the same open connection between the pressure
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shell and the separator. In both docunents, as well as
in the patent in suit, the pressure control is achieved
excl usively by nmeans of the respective pressure control
valves: in Figure 1 of docunment D1, by the valves in
the pipelines 6 and 7 of the water separators; in D2
("Bild 1") by the water separators 3 and 4; and in the
patent, by the water separators 16 and 17. See claim4
of D1, which specifies that the pressure of the

el ectrically nonconductive fluid is controlled via the
pressure of one or both product gases. See al so

page 51, central paragraph of D2, where it is explained
t hat the oxygen valve is for maintaining the pressure
wi thin the apparatus and the hydrogen val ve ensures
equal pressure within both separators. Since neither
docunents D1 and D2 nor the patent disclose any further
val ves or pressure reducers within the systens, it is

i nevitable that the pressure at each and every point
within the respective systens is the sane.

The argunent of the appellant that in the enbodi nent of
Figure 1 of D1 the pressure control is indirect by
means of the punp P2 is not correct. The function of
this punp is only to provide feed water to the system
in order to maintain the desired fluid level in the
separators Al and A2, this punp therefore being
equivalent to punp 19 in Figure 1 of the patent in
suit. This also follows fromthe | evel indication
control LIC which detects the fluid | evel and sends a
signal to the punp 2 if, by the consunption of feed
wat er during the electrolysis process, the water |evel
in the separator becones too | ow

Furthernore, the electrolysis apparatus disclosed in D1
and in D2 also include the feature that the shell is
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entirely filled with the |iquid, because the shell nust
al ways be conpletely full of feed water in order that
this can flow through the pipeline supplying water to
the required level in the separators. Therefore the
subject-matter of claim1 of the main request is known
from docunent D1 as well as D2.

The further feature of claim1 according to the

1°' auxiliary request defining the pressure controller
is, as set out above, equally disclosed in docunents D1
and D2, since this pressure controller is essential for
controlling the pressure in the devices. Mre
particularly, in D1 this controller is shown as the
pressure indication control PIC regulating the
openi ng/ cl osing of the valves; and in Figure 1 of
docunent D2 it is shown by the letters PDIC (pressure
differential indication control).

As for claim1 of the 2" auxiliary request reference is
made to colum 1, line 56 to colum 2, line 2 of
docunent D1 where the general concept of that invention
is disclosed. According to this passage, al

el ectrically nonconducting and inert fluids may be used
for the pressurization in the pressure shell unless
they lead to corrosion of the electrolysis cell or
pressure shell. Therefore the skilled person would
contenpl ate applying further alternative fluids to
those in the particular enbodinments in Figures 1 and 2
of D1. For instance, in the enbodinent in Figure 2 the
pressure shell is entirely filled with the fluid
(hydrogen) which is kept separate fromthe electrolytic
liquid. It is obvious that if the skilled person would
prefer to apply an alternative pressurizing nmedium for
instance oil, in that particular enbodinment the oil in
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the pressure shell would be kept separate fromthe

el ectrolytic liquid. Al so, when using a different
pressurizing liquid in the enbodi nent of Figure 1, for
instance oil, the skilled person would as a matter of
course take care that this liquid did not mx with the
el ectrolyte liquid used in the electrolytic cell since
such contam nated el ectrolyte would destroy the cell.
Therefore the subject-matter of claim1 of this request
follows in an obvious way fromthe general disclosure
of document D1 when conbined with its particul ar

enbodi nent s.

Reasons for the Deci sion

1. The appeal is adm ssible.

2. Mai n request

2.1 Amrendnent s

The board is satisfied that the amendnents in claiml
are fairly supported by the passages in the original
application docunents referred to by the appellant.

2.2 Novel ty

2.2.1 Docunent D2, see Figure 1 ("Bild 1") on page 51,
di scl oses an el ectrolytic apparatus for producing
hydr ogen by deconposing electrolytic liquid (KOH m xed
with purified water) with the aid of electric current
into hydrogen (H) and oxygen (G) in a closed
pressurized electrolytic cell (1) placed within a
pressure shell (2) filled with a liquid (purified

0763.D
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water), and wherein the pressure shell (2) is

conmuni cating with a gas source (separator 4)
cont ai ni ng pressurized oxygen produced in the
electrolytic cell (1) by a pipeline (schematically
shown in Figure 1) so that the liquid in the pressure
shell (2) remains pressurized by nmeans of the gas
(oxygen) produced in the electrolysis. There is
agreenent anong the parties that these features formng
the preanble of claim1l are known fromthe disclosure
of D2 as well as that of DL.

Wth respect to the feature that "by the pipeline the
pressure of the product gas is transmtted fromthe gas
source directly to the liquid in the pressure shell to
thus directly control the pressure in the pressure
shel | ", the appellant has argued that the term
"directly” inplies a direct interaction of the product
gas nolecules with the nolecules of the liquid in the
pressure shell thus transmtting and mai ntaining the
pressure within the pressure shell, and thereby
rendering any further electronic control of the
pressure unnecessary. According to the appellant this
idea is not disclosed or suggested in the prior art,
because in D1, Figure 1, the pressure in the pressure
shell is determ ned by the water feed punp which is
controll ed by a sensor LIC sensing the level in the

wat er separator Al, and in the enbodi nent in D2,

Figure 1, by a corresponding punp 12. In the opinion of
t he respondent, the pressure control in the apparatus
inall of D1, D2 and the patent in suit is controlled
by actuating the valves, since the systens are open
systens wi thout any further valves or pressure reducers

Wi thin the systens.
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According to D2, page 50, right colum, penultinmate

par agraph, in the electrolysis apparatus shown in
Figure 1 the function of punp 12 is to regulate the
l[iquid | evel in the comuni cating separators 3 and 4 so
that it remains constant. It is understood that this
liquid | evel is sensed by the sensor LIC (I|evel

i ndication control). Furthernore, as pointed out by the
respondent, on page 51, central paragraph it is

di scl osed that the valve in the oxygen output duct
ensures the mai ntenance of the pressure in the
apparatus (see the pressure indication control "PIC
connected to the O-valve by the schematic dashed |ine
in Figure 1) and that the valve in the hydrogen out put
duct has the function of keeping the sane gas pressure
in the b and O, separators (by neans of the PDIC -
pressure differential indication control). Since in the
apparatus of D2, Figure 1, the pressure shell is
"conmuni cating” with the gas source (as defined in the
preanbl e of claim 1l and acknowl edged by the parties)
and there is an open connection between the pressure
shell, the O-separator (schematically shown in Figure 1
by the line connecting the top of the shell and the
separator) and the output duct fromthe O-separator to
the O-valve, it follows on basic physical principles
that the pressure within these parts nust necessarily
be the sane, and that by opening/closing the G-val ve
the pressure in the pressure shell is controlled, as

di scl osed in docunment D2, page 51, central paragraph.

The appel |l ant argued that in the apparatus of docunent
D1, see colum 3, lines 47 to 52, the pressure in the
pressure vessel was controlled by nmeasuring the liquid
I evel in the separator Al and issuing a signal to punp
P2. Since the apparatus in D2 was essentially the sane
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as that in Figure 1 of D1, the pressure control and
regulation in that apparatus should be simlar, i.e.
via punp 12. During the oral proceedings the appell ant
asserted that, if the pressure of the hydrogen gas in
the separator Al in Figure 1 of D1 rises, the liquid
level in the separator will change, which is detected
and used as a control signal for regulating the fluid.
Thi s argunent does not appear persuasive: since the
pressurizing fluid in the enbodi nent of Figure 1 of D1
(and simlarly in D2) is a liquid, water, this nmedium
can be considered as essentially inconpressible, and a
variation of the hydrogen pressure in the separator Al
shoul d not have a neasurable effect on the | evel of the
gas/liquid interface. In any case, the disclosure in
docunent D2, see in particular Figure 1 and the cited
passages, |eaves no doubt that the pressure in the
pressure shell and in the connected O-ducts is the sane
and that it is controlled by the O-val ve, whence the
clainmed feature is disclosed in this docunent.

Concerning the feature in claiml that "the pressure
shell is entirely filled with the liquid", document D2
di scl oses on page 50, left colum, 2" paragraph "the
(electrolytic) cells ..are arranged in a pressure shell,
which is filled with feed water". Furthernore,

i nspection of Figure 1 of D2 and the associ ated
description of Figure 1 ("Bild 1") on page 50, right
colum, shows that the water is punped by punp 12 via
the pressure shell 2 into the O-separator, |eaving the
pressure shell at its highest point and entering the
separator at its top opening. Therefore it foll ows that
the pressure shell is entirely filled with the water.
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The subject-matter of claim1 according to the main
request is therefore known from docunent D2 and the
mai n request is not allowable (Article 52(1) and 54
EPC) .

First auxiliary request

Arendnent s

The additional features of claim1 of this request
concern the pressure controller (35) connected to the
hydrogen (26) and oxygen pressure sensors (33). The
feature finds its support in Figure 1 and page 6, |ast
par agraph of the original application. Therefore there
are no formal objections to this claim

Novel ty

As set out in point 2.2.3 supra, in the enbodi nent of
Figure 1 of D2, the apparatus conprises an oxygen
pressure sensor (PIC) and a hydrogen/ oxygen
differential pressure sensor (PDIC) which control the
respective pressures (page 51, center columm).
Therefore the subject-matter of claim 1l according to
this request is not new having regard to docunment D2.

Auxi |l iary request 2

Amendnent s

Caim1l1l of this request has the further feature that
the pressurizing liquid in the pressure shell is kept

separate fromthe electrolytic liquid. Support for this
feature is inplicit in Figures 1 and 2 and t he passages
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in the patent specification referred to by the

appel  ant, which correspond to page 5, line 26 to

page 6, line 26 of the published application. The claim
is further restricted than claim 1l as granted,
therefore the provisions of Article 123(2) and (3) EPC
are nmet. Nor does the new wording give raise to any

obj ections under Article 84 EPC

Novel ty

Docunent D1

In the enbodi ment of Figure 1 of D1 the feed water is
m xed with the electrolyte (see also colum 3, |lines 36
and 37; and lines 55 and 56). In the enbodi nent of
Figure 2 of this docunment the pressurizing fluid is
hydrogen, which is not a liquid. Therefore the subject-
matter of claiml according to this request is novel
having regard to D1.

Docunent D2

Simlar to the arrangenent of Figure 1 of D1, in the
apparatus of Figure 1 of D2 the feed water is m xed

with the electrolyte in the separator 4.

There are no closer citations in the file. Thus, the
el ectrolytic apparatus defined in claim1l of the 2"

auxiliary request is novel over the prior art.

| nventive step

According to the appellant, the objective problem
underlying the arrangenent defined in claim1, which
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differs fromthe prior art in that the pressurizing and
el ectrolytic liquids are separated, resides in inproved
protection of the apparatus agai nst corrosion.

Docunent D1

The respondent has made reference to the passage in
colum 1, line 56, in particular line 58 of docunent
D1, where it is disclosed that any electrically
nonconducting or inert fluids may be used in the
pressure shell as long as no particular anti-corrosion
neasures are required in the electrolysis cell or the
pressure shell. It follows that the probl em of
corrosion of electrolysis apparatus as such was known
from docunent DL.

Therefore the question should be addressed, would the
skill ed person have had any obvi ous reason to nodify

t he apparatus disclosed in D1 to include the features
of claim1? In this respect the passage in colum 2,
lines 3 and 4 of D1 (imediately following that cited
above) is noted. According to this, it is particularly
advant ageous for the electrolysis apparatus to use feed
wat er (conpletely desalted water); and indeed in the
enbodi nent of Figure 1 of D1 feed water is enployed for
pressurizing the pressure shell. The skilled person
woul d t herefore conclude that, although corrosion is a
problemto keep in mnd in the selection of a fluid,

t he enpl oynent of desalted (deionised) feed water is
recommended. Thus, the above-cited passages in D1 woul d
not lead the skilled person to nodify the pressurizing
medium in particular because this would require not
only the selection of an alternative pressurizing fluid
(for which, apart fromthe choice of hydrogen which is
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a gas, D1 does not disclose any alternatives) but al so
nodi fication to the piping and feedwater supply of the
apparatus. Even if it was assunmed that the skilled
person woul d have contenpl ated using a separate |iquid,
t he respondent did not satisfy the board why the
skill ed person woul d nonet hel ess maintain the direct
connection between the pressure shell 2 and the OG-
separator A2 via pipe 8, which in the apparatus of
docunent D1 is primarily provided for circulating the
sanme liquid fromthe pressurizing shell to the O-
separator, fromwhere it then enters the electrolytic
cell. Therefore nodification of the enbodi nent of
Figure 1 of docunent D1 in the manner now cl ai mred woul d
not appear obvi ous.

In the enbodiment in Figure 2 of D1 hydrogen gas, which
is not aliquid, is used as a pressurizing medi um
According to docunent D1, colum 2, lines 31 to 42, the
use of hydrogen gas has specific advantages because it
sinplifies the pressure control.

Therefore it appears that D1 presents each of the two
enbodi nents in Figures 1 and 2 as having its own
speci fic advantages, and it is not a priori plausible
why, and if so, how the skilled person would have
nodi fi ed either of those enbodinents in the manner
defined in claim1 of the 2" auxiliary request.

Docunment D2

The observations made regarding Figure 1 of D1 apply
simlarly to the apparatus in Figure 1 of D2. According
to D2, page 50, right colum, penultinmte paragraph,
the ionic conductivity of the feed water is precisely
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specified. No conditions or restrictions for avoiding
corrosion are disclosed; indeed neither the probl em of
corrosion, nor any related nodification is disclosed or
suggested. It does not therefore appear obvious why the
skill ed person shoul d envi sage nodi fying the appar at us
of D2 to arrive at the subject-matter of claiml.

It is therefore concluded that claim1l of the 2"
auxi liary request neets the provisions of Article 52(1)
EPC.

Clains 2 to 7 are dependent clains and equally fulfil
t hese provi sions.

Request for reinbursenent of the appeal fee

In accordance with Rule 67 EPC, reinbursenent of an
appeal fee may only be ordered when an appeal is

al l owabl e and if such rei nbursenment is equitable by
reason of a substantial procedural violation. In the
present case, the main request before the board was
substantially broader in scope than the one found

i nadm ssi bl e by the opposition division (i.e. the 2"
auxiliary request filed at the oral proceedi ngs before
the opposition division). In order to have such a
broader request considered, the appellant woul d have
had to file an appeal even if the opposition division
had admtted the request it rejected as inadm ssible.
For this reason al one, reinbursenment of the appeal fee
woul d not be equitable, and the request nust be refused

accordingly.
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For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent on the basis of claim1l of
the auxiliary request 2 filed during the oral
proceedings, clains 2 to 7 as granted, the description
as filed during the oral proceedings, and the draw ngs
as grant ed.

3. The request for reinbursement of the appeal fee is
di sm ssed.

The Regi strar: The Chai r man:

P. Martorana A. Klein
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