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Summary of Facts and Subm ssi ons

3039.D

The appel | ant (opponent) has appeal ed agai nst the
deci sion of the opposition division rejecting the
opposi tion agai nst the European patent No. 0 534 736
(application No. 92 308 667.2). In the proceedi ngs
before the opposition division, reference was made,
anongst others, to the foll ow ng docunent:

D3: US-A-4 156 472

In the decision under appeal the opposition division
held, inter alia, that clains 1 to 4 of the patent
define patentable subject matter within the terns of
Articles 52(1) and 56 EPC. The opposition division
found in particular that none of the docunents

consi dered during the opposition proceedi ngs discl oses
or suggests the use in a scale of a |ow pass filter
according to the subject matter of claim1 of the

pat ent .

Claim1l of the patent as granted reads as foll ows:

" 1. A scale conprising:
(a) means for supporting an itemto be weighed, said
support nmeans (12) further conprising:
(al) a pan (18) for receiving said item
(a2) transducer neans (10) for generating an
out put representative of the instantaneous
response of said support neans, said pan and said
transducer being connected to forma structure
(20);
(a3) said output of said transducer neans (10)
bei ng processed by a |ow pass filter (76), said
filter (76) having a cut-off frequency |less than a
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predet ermi ned frequency;
b) neans for receiving said output of said transducer
means and for determning the weight of said itemas a
function of said output;
characterised in that:
c) the average tinme for determning the weight of a
representative series of said itens is approxi mtely
equal to a predeterm ned tine;
d) said structure (20) is designed so that its
stiffness is sufficiently great in relation to its mass
that it has no substantial resonances bel ow said
predet erm ned frequency, the period of said frequency
bei ng substantially | ess than said predeterm ned tineg;
and
e) wherein said filter is a digital filter (76) and
there are neans so that said cut-off frequency of said
digital filter is, in use, tenporarily increased for a
period approxi mately coincident with an initial
response of said support neans (12) to an application
of said itemto be weighed."

Claims 2 to 4 of the patent as granted are dependent
fromclaim1.

L1l I n the appeal proceedings, oral proceedi ngs were
requested by both the appellant and the respondent
(patent proprietor) on an auxiliary basis. During the
oral proceedings, the respondent filed an anended set
of clainms of which the wording is not herein reproduced
consequent to point 7 of the reasons for this decision.

| V. The case of the appellant can be sumrari sed as foll ows:

(1) Request s

3039.D Y A
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Revocation of the patent and on an auxiliary basis
appoi ntment of an expert to clarify whether the
measur enent process according to docunment D3 invol ves
filtering by a |ow pass filter.

Argunent s

Clarity

The reference in paragraph (c) of claiml1l to a series
of items is not consistent with the definition in the
description of the average tine as relating to one item
and the features of the claimrelative to the
predeterm ned tine are indefinite. In addition, it is
uncl ear in paragraph (e) of claim1 for how |l ong the
cut-of f frequency is kept increased.

| nventive step

Al t hough a counter does not constitute per se a filter,
a counter arranged to count signal cycles over
predeterm ned tine periods integrates the signal cycles
to obtain an average val ue over each of the tine

peri ods and consequently operates as, and constitutes a
| ow pass filter. A pulse counter is a digital

integrator and an integrator is a |low pass filter, the
nunber of pul ses being counted by the counter defining
the integration time and determning the cut-off
frequency of the |ow pass filter.

Docunent D3 relates to a weighing systemwith a circuit
for controlling the display of the weight of an object.
The integration tinme is automatically adjusted during

t he wei ghing process on the basis of the variation of
the digital variable to be displayed. In particular,
the integration time is decreased "when an excessively
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| arge difference between sequential weighing results
occurs” (colum 2, lines 31 to 39). In an initial

wei ghing period in which the weight varies rapidly the
weight is calculated with an integration tine

of 0,02 sec; as the varying weight stabilizes
progressively, the integration time is increased

to 0,2 sec and then to 2 sec and the weight is

cal cul ated with a hi gher precision.

Accordi ngly, docunent D3 teaches a digital filter
having a cut-off frequency decreasing during the

wei ghi ng process, this teaching anticipating

feature (e) of claiml of the patent in suit in the
context of an electronic scale like that considered in
the patent. The period of the initial response referred
toin claiml1 corresponds with the period in which the
scal e of docunent D3 is said to be "operating in a
transi ent condition" (abstract and colum 1, lines 63
to 68). During the initial transient response in which
the load varies rapidly, the integration tinme is
relatively low, i.e. the cut-off frequency is high, and
as the degree of variation of the | oad becones smaller,
the weight is determ ned by the counter with a higher
precision by increasing the integration tinme, i.e. by
decreasing the cut-off frequency. The scal e di scl osed
in docunent D3 was designed to weigh a varying | oad,

but is also suitable for weighing itens such as aninals
(colum 7, line 38). Should articles such as letters be
wei ghed with the scale of D3, the cut-off frequency
woul d then increase only in the initial period, as is
the case in claim1l of the patent.

The features defined in paragraphs (c) and (d) of
claim11 correspond with conventional neasures known in
the art. In addition, these features do not contribute,
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either alone or in conmbination, to solving the
techni cal problem considered in the patent and
therefore, following the case | aw established in
decision T 0037/82, should be disregarded in the

di scussion of the inventive step of the subject matter
of claim 1.

Furthernore, the features defined in the preanble of
claiml are common to all scales and the features
defined in paragraph (d) of the claimsinply require
t he obvi ous neasure of filtering out the nechani cal
resonances.

The case of the respondent can be summari sed as
fol | ows:

Request s

Di smissal of the appeal or on an auxiliary basis that
t he patent be naintained in anended form according to
t he amended set of clainms submitted during the ora

pr oceedi ngs.

Argunent s

A low pass filter according to the invention integrates
the signal fromthe transducer outputted by the anal og-
to-digital converter as shown in Figure 4 and, in
essence, the |lower the cut-off frequency of the filter,
the slower the signal integrated by the filter reaches
t he actual value of the signal. The cut-off frequency
of the filter or, equivalently, the sanpling rate is
nmomentarily increased during the initial response of
the scale in order to better track the transient raise
of the signal, thus speeding up the determ nation of
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t he weight on the basis of the signal fromthe
transducer. This allows for an accurate and faster
determ nation of the weight of mail pieces in
accordance with the nethod shown in the flow chart of
Figure 5 of the patent, thus inproving the throughput
rate. The features of paragraph (c) of claim1l are to
be understood as referring to a single item as
supported by the description of the patent (colum 8,
lines 10 to 14) and the expression "period
approximately coincident with an initial response
[...]"referred to in paragraph (e) of the claim
corresponds essentially with the tinme period between tO0
and t1 in Figure 3 of the patent, i.e. with the initial
period of time during which the signal raises sharply
in response to the application of the itemto be

wei ghed.

Docunent D3 is not designed to respond to different
types of itens being weighed such as a letter. The
docunent teaches a weighing scale in which both the
rate at which the content of the pulse counter is
transferred to the display and the nunber of
significant digits displayed in the display are varied
according to the weighing conditions. The actual

di scl osure of the docunent, however, fails to support
the provision of a digital |ow pass filter having the
characteristics defined in claim1. In particular,
docunent D3 gives no indication that the variation in
the rate of transfer occurs "for a period approxinmtely
coincident with an initial response” of the scale upon
application of an itemto be wei ghed as required by
feature (e) of claim1l. The tinme periods over which the
rate of display of the neasured wei ght val ue changes
are fixed in the manner described in colum 3, line 67
to colum 4, line 7, and in colum 4, lines 30 to 34
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and 50 to 54. Therefore, if the scale of docunent D3
were to be used for weighing letters, then there would
be no increase in the cut-off frequency as defined in
claim1. Mdul ator (22) sets the pulse width as a
function of the weight, but only at a constant rate,
and integration of the output signals takes indeed

pl ace in docunment D3, but only in the counter (30).
Thus, the pulses fromthe clock are all of the sane
frequency and there is no nonentary nodification of the
nmeasur enent operation for the purpose of finely
tracking the transient state of the signal. The
integration operation carried out by the counter of
docunent D3 woul d rather be the counterpart of the
integration operation carried out by the m croprocessor
di scl osed in the patent specification when perform ng
the operations disclosed with reference to the flow
chart of Figure 5 of the patent. Thus, in docunent D3
there is no digital filter for filtering the signals
fromthe transducer prior to the processing of the
signals for determ ning the weight on the basis of the
filtered signals within the nmeaning of the invention.

Finally, docunent D3 also fails to disclose or suggest
the features defined in paragraphs (c) and (d) of
claim1.

\Y/ At the end of the oral proceedings, the Board gave its

deci si on.

Reasons for the Decision

1. Adm ssibility of the appeal

The appeal conplies with the provisions nmentioned in

3039.D Y A
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Rul e 65(1) EPC and is therefore adm ssible.

2. Article 84 EPC

No adm ssi bl e grounds for opposition are provided in
the context of Article 84 EPC and as the nmain request
of the respondent is based on the unanended granted

cl ai ms, whatever doubts the Board may have in respect
of clarity, there is no |legal basis for an exam nation
by the Board of objections raised by the appellant to
t he subject matter of claim1 as granted. The Board is
therefore obliged to rely on a thorough exam nation as
to clarity having been carried out in the pre-grant
exam nation proceedi ngs. The subm ssions of the
appellant in the context of Article 84 EPC were
therefore not exam ned in the present appeal

pr oceedi ngs.

3. Prior art Docunent D3

Docunment D3 di scl oses an electrical scale conprising a
support including a pan for receiving a |load to be

wei ght and a transducer of the magnet-coil type (12)
for generating an output representative of the

i nst ant aneous response of the support (colum 3,

lines 6 to 13 and Figures 1 and 5). The scal e incl udes
in addition nmeans for determ ning and di splaying the
wei ght of the load and neans for controlling the manner
the weight is determ ned and di spl ayed according to the
transducer output. The determ nation of the weight

i nvol ves essentially generating current pul ses varying
in width as a function of the transducer output by
means of a nodul ator (22), controlling a gate (26)
continuously receiving high frequency counting pul ses
froma clock generator (28) according to the width of

3039.D Y A
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the current pulses, and counting the clock pul ses
exiting gate (26) by neans of a counter (30). The
counting signal generated by counter (30) is then
transferred at predetermned tinme intervals to display
(32), (33), (34) in which the transferred val ues are
sequentially displayed (colum 3, lines 9 to 28 and
Figure 1). These operations are controlled by neans of
conparators (42) and (44) and a nultiplexer (39) which,
upon detection of an excessively large difference

bet ween sequential weighing results follow ng a quick
increase in the | oad, cause the counting signal to be
transferred to the display every 20 nsec and to be

di spl ayed with a predeterm ned nunber of significant
digits (colum 3, line 56 to colum 4, |line 15). As the
conparators detect that the difference between
sequential weighing results becones gradually smaller
and the weighing results gradually approach a
predeterm ned quantity, the counting signal is
transferred to the display every 0.2 sec and then
every 2 sec and displayed with nore significant digits
(colum 2, lines 10 to 14 and colum 4, lines 16

to 54).

The transfer to the display of the counting signal
generated by the counter at the predeterm ned tine
interval s invol ves summ ng up over the predeterm ned
time intervals the clock pul ses received by the counter
and varying in nunber as a function of the weight
(colum 1, lines 8 to 14 and colum 2, lines 3 to 8).
This transfer operation constitutes therefore an
integration of the clock pul ses over integration tines
corresponding to the predetermned tinme intervals
(colum 1, lines 63 to 68).

4. Mai n request - Novelty (Article 54 EPQC

3039.D Y A
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Claim 1l of the main request specifies in paragraph (e)
that the cut-off frequency of the filter is tenmporarily
increased "for a period approximately coincident with
an initial response" of the support neans "to an
application of said itemto be wei ghed". The | anguage
used in this passage of the claimconcerned with the
period approxi mately coincident with the initial
response |l eads to this period being understood to
designate the | apse of tine during which the output
generated by the transducer means and representing the
i nst ant aneous response of the support neans (see

par agraph (a2) of the claim is in a rapidly varying
transient state, i.e. varies sharply upon application
of the itemto be weighed on the scale, in agreenent
with the respondent’'s subm ssions and with the

di scl osure of the patent specification (colum 3,
lines 26 to 32).

Lack of novelty was neither raised as a ground of
opposition nor has it been contested during the
proceedi ngs. Nevertheless, in order to establish a
starting point for assessnent of inventive step, the
Board considers it appropriate to identify at | east
sone novel subject matter in the claim In particular,
t he appeal proceedi ngs have becone focused on (1)

whet her the el ectrical scale disclosed in docunent D3
includes a | ow pass filter operating with a varying
cut-of f frequency and (2) whether docunent D3 al so
anticipates the technical relationship of the | ow pass
filter wwth the remaining features of the scal e defined
in claiml.

Wth respect to the first question, since a periodic
integration of pulses constitutes a filtering process
of the pul ses, the operation carried out by
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counter (30) on the clock pulses constitutes a kind of
filtering process by a |low pass filter. The cut-off
frequency of this filter is determ ned by the
predeterm ned tine intervals and an increase of the
predetermned tine intervals as a function of the
variations of the load is tantanount to a decrease of
the cut-off frequency of the filter. In so far as the
gate (26) and the counter (30) operate in the scale of
docunent D3 as a |low pass filter, the scale of
docunent D3 does thus indeed conprise a |ow pass filter
operating with a cut-off frequency as defined in
claim1l of the opposed patent. In addition, as
conparators (42), (44) decrease tenporarily the
predetermned tine intervals in response to a signa
indicating that the scale operates in a transient
condition, it follows that the conparators (42), (44)
constitute nmeans arranged to tenporarily increase the
cut-off frequency of the filter for a period of tine
corresponding to an initial response of the support to
an application of the |load (abstract, colum 1,

lines 63 to 68, colum 2, lines 15 to 24 and 31 to 39,
and colum 3, lines 57 to 59).

Wth respect to the second question, in the Board's
view the wording of claim1l defines distinct neans for
processi ng the output of the transducer by a | ow pass
filter (feature (a3)), on the one hand, and for
determ ning the weight as a function of the output of
t he transducer neans (feature (b)), on the other hand,
as is supported by several passages of the patent
specification naking clear that the determ nation of

t he wei ght invol ves processing the output of the
transducer previously filtered by the |ow pass filter
(see Figure 4 and flow chart shown in Figure 5, and
colum 5, lines 20 to 40 and colum 6, |ines 27 to 34).
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Thus, the low pass filter according to claim1 of the
patent filters the output of the transducer before the
resulting filtered output is processed by the nmeans for
determ ning the weight of the load. This is to be
contrasted wth the teaching of docunent D3, where the
filtering by counter (30) itself constitutes the
determ nati on process by which the weight of the | oad
is determned as a function of the output fromthe
transducer. The sequence of filtered outputs fromthe
counter are successively displayed one after another
and then di sregarded, and consequently the outputs from
t he counter are as such not properly used in a weight
determ nati on process since each of themalready itself
constitutes the result of a weight determ nation
process carried out independently of the previous
outputs fromthe counter.

Therefore, the approach of the appellant relying on
identification in the clainmed subject matter of the
filtering and the wei ght determ ning processing steps
with each other, i.e. on the identification of the | ow
pass filter defined in paragraph (a3) with the

recei ving and determ ning nmeans defined in

par agraph (b) of claim1l does not persuade the Board as
such identification does not correspond to either the
wording of the claimor to the disclosure of the

remai nder of the patent specification.

Accordingly, while in docunent D3 filtering by a | ow
pass filter is given by the integration process of the
cl ock pul ses constituting itself the process of

determ nation of the weight of the |oad, the subject
matter of claim1l involves processing by a | ow pass
filter of the output of the transducer neans prior to
and separate fromthe determ nation by distinct neans
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of the weight on the basis of the resulting filtered
output, the cut-off frequency of the filter being
monmentarily increased upon detection of an initial
response of the support nmeans to an application of the
itemto be wei ghed.

The subject matter of claiml is therefore novel at
least in this respect wthin the nmeaning of Article 54
EPC.

Mai n request - Inventive Step (Article 56 EPC)

Since no ot her docunent considered in the proceedings
di scl oses or suggests a |low pass filter operating with
a varying cut-off frequency, the Board concurs with the
parties in considering docunment D3 as the nost
appropriate starting point for the assessnent of
inventive step. It has been contended that a rapid
determ nation of the weight and an inproved throughput
of the scale (colum 1, lines 9 to 11 and 50 to 54 and
colum 2, lines 20 to 24) anopunt to the problens sol ved
by the distinguishing subject matter as this has the
effect of causing the filtered output of the transducer
to reach nore quickly its stable state (colum 3,

lines 26 to 36). The Board does not see identification
of this problemas contributing to inventive step as
the problemof rapidly determ ning the weight of an
itemor load is a conmon concern in the present field
and indeed is already considered in docunent D3
(colum 1, lines 28 to 38). In the present case, the
Board sees the objective probl em addressed as that of
provi di ng anot her way of solving the problemreferred
to above.

The Board cannot see how any teaching or indication in
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the prior art documents considered during the
proceedi ngs would | ead the person skilled in the art to
nodi fy the scale of docunment D3 to provide distinct

wei ght determ nation neans so as to reach a scale as

cl ai med. Thus the Board concluded that, having regard
to the prior art considered by the parties, it was not
possi ble for the skilled person to have reached in an
obvi ous way a scale conprising a |l ow pass filter and a
means for determning the weight having the features
defined in claiml1. For this reason, the subject matter
of claim1l involves an inventive step, independently of
any inventive nmerit of the features defined in

par agraphs (c) and (d) of claim1l1, i.e. irrespectively
of the relationship between the cut-off frequency, the
resonance frequencies of the structure and the average
time. The appellant's subm ssions that the features of
par agr aphs (c¢) and (d) are obvious and should in any
case not be taken into account in the assessnent of the
i ssue of inventive step according to decision T 0037/82
(QJ 1984, 71, headnote I1) thus do not affect the
Board' s conclusion on the issue of inventive step and

t herefore the Board does not consider it either
necessary or appropriate to pursue these subm ssions
further.

In view of the foregoing, the Board is satisfied that
the subject matter of claiml1l, and that of clains 2
to 4 which depend therefrom can be considered to

i nvol ve an inventive step within the neani ng of
Article 56 EPC.

Request for appointnment of an expert

Despite not being successful in persuading the Board as
to lack of inventive step of the subject matter of
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claim1, the contention of the appellant that the

wei ghi ng operation disclosed in docunment D3 invol ves
filtering by a |ow pass filter having a varying cut-off
frequency was accepted in essence by the Board.
Therefore, the auxiliary request that an expert be
appointed to clarify the question of whether or not the
measur enent process according to docunment D3 invol ves
filtering by a low pass filter would, even if conplied
with by the Board, not add anything to the case of the
appel lant. For this reason, the Board does not consider
it necessary to appoint an expert pursuant to

Rul e 72(1) EPC.

7. Respondent's auxiliary request

Since the subject matter of the clains as granted in
accordance with the main request is allowable,
consideration of the clains according to the auxiliary
request of the respondent is not necessary.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

P. Martorana E. Turrini

3039.D



- 16 - T 0241/ 00

3039.D



