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Summary of Facts and Subm ssi ons
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The mention of the grant of European patent

No. O 589 102 in respect of European patent application
No. 92 308 588.0 filed on 21 Septenber 1992 was
publ i shed on 5 February 1997.

Two notices of opposition were filed on 5 Novenber 1997
on the grounds of Article 100(a) EPC. The Appel | ant
(Opponent 1) further opposed the patent on the grounds
of Article 100(b) EPC

By deci si on announced during oral proceedi ngs on

18 Cctober 1999 and posted on 22 Decenber 1999 the
Opposition Division maintai ned European patent

0 589 102 in amended form Claim1 reads as foll ows:

"Sanitary napkin conprising a liquid pervious topsheet
(3), a liquid inpervious backsheet (7), and an
absorbent core (5) conprised between the topsheet and

t he backsheet, the absorbent core having a garnent
facing surface (37), a body facing surface (35), a

| ongi tudinal center line (13) and two | ongi tudi nal
sides (9, 11) generally parallel to the Iongitudinal
center line (13), the absorbent core conprising shaping
means for raising a central part (15) of the core's
body facing surface upon conpression of the core
transverse to the |l ongitudinal sides, said

shapi ng neans conprise two axes of flexibility (40, 41)
of the core, one axis of flexibility extending on each
side of the longitudinal center line (13) and generally
paral l el thereto, the stiffness of the core being
reduced al ong each axis of flexibility, each axis of
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flexibility formng an axis of inflexion of the core's
body facing side upon conpression of the core
transverse to the core's longitudinal sides, said core
(5) conprising an absorption |ayer (24, 25, 29) and a
fluid handling | ayer (31) |ocated between the
absorption | ayer and the topsheet,

characterized in that the shaping neans conprise a pair
of bond lines (51, 52), one bond |Iine extending on
either side of the longitudinal center |ine (13) near
the axes of flexibility (40, 41), generally parallel
thereto, or coincident with the axes of flexibility,

t he absorption |ayer (24, 25, 29) and the fluid
handl i ng | ayer (31) being bonded al ong the bond |ines
(51, 52) by an adhesive."

The Opposition Division was of the opinion that the

pat ent as anended according to the second auxiliary
request nmet the requirenents of Articles 100(b) and (c)
EPC as well as the criteria of novelty and inventive
step (Article 100(a) EPC) when conpared with the prior
art docunents relied upon by the Opponents:

DE- A-40 04 729
US- A-4 795 455
WO- A-90/ 14 814
EP- A-0 336 578
WO- A-93/01 782
EP-A-0 136 524
US-A-5 312 386
EP- A-0 335 252.

I8 HRERE

On 22 February 2000 the Appellant filed a notice of
appeal against the decision of the Qpposition Division
together with the statenment of grounds of appeal. The
appeal fee was paid on the sanme date.
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Oral proceedings were held on 7 June 2002.

The Appel |l ant requested that the decision under appeal
be set aside and that the European patent 0 589 102 be
revoked.

The Respondent requested that the appeal be dism ssed
and that the patent be maintai ned as anended.

Qpponent Il who is party as of right had submtted that
it would not be present at the oral proceedings.

In support of its request the Appellant essentially
relied upon the foll owi ng subm ssi ons:

Claim1l1l as maintained by the Opposition Division did
not excl ude bondi ng by an adhesive al ong ot her areas
anywhere in addition to the score lines. In view of
claim5, according to which the bond |ines by an
adhesive could have a width of 2 to 16 mm the scope of
claim11 included napkins having a greater area covered
by adhesive. Mreover, since according to claim3 the
di stance of the score lines fromthe | ongitudinal
center line could be between 23%to 70% of the central
wi dt h of the body, and taking into account the general
extension of the sanitary napkin, the position of the
score lines could lie virtually anywhere. Therefore,
when interpreted by the teachings of clains 3 and 5,
the further feature "near the axis" of claim1l could
not di stinguish the subject-matter clainmed fromthe
sani tary napkin disclosed in D4.

Starting froma sanitary napkin as disclosed in D1 the
remai ni ng objective problemto be solved consisted in
the i nprovenment of the integrity of the napkin. The
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other effects nentioned in the patent specification
were already realised by the prior art, particularly
the property of the sanitary napkin in that its central
portion would rise under |ateral conpression. Aimng at
an inprovenent of integrity the skilled person would

i medi ately apply the teaching of D4 in that the
absorbent core was forned by joining an absorbent | ayer
and a fluid handling | ayer by |lines of adhesive in the
sanitary napkin known from Dl thus arriving at the
sanitary napkin according to claim1l wthout the

i nvol venent of inventive step.

Furthernore, since the prior art according to D4

di scl osed the application of adhesive in the form of

I ines which according to general know edge al ways woul d
be formed in the longitudinal direction of the
production of the article, and claim5 of the patent in
suit included the application of up to 8 bond lines in
| ongi tudinal direction, in view of the extension of
such sanitary napkins the glue Iines of D4 would
necessarily coincide with the arrangenent of the bond
lines as clainmed "near"” the axis of flexibility.
Therefore this subject-matter falling within the scope
of claim1l1l was at |east obvious by the conbination of
D1 with D4.

The subm ssions of the Respondent are summarized as
fol | ows:

The objective problemunderlying the patent in suit was
not only the inprovenent of integrity but also included
t he i nprovenment of deformation and recovery of the
sanitary napkin. According to the proposed sol ution
applying the lines of an adhesive parallel and near the
score lines would result in controlled deformation of
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the sanitary napkin and would al so help to w thstand
| ateral forces in an inproved manner.

The Iines of adhesive disclosed in D4 were nentioned in
addition to spray-gluing and spots of adhesive, all of
t hem bei ng i ntended for bondi ng extended areas

toget her, and any indication towards the functional
effect of the bond lines or the purpose realised in the
patent in suit was mssing. Neither DL or D4 nor the
conbi nation of their teachings could lead the skilled
person to the functionally cohering properties of
provi di ng shapi ng neans consi sting of axis of
flexibility conmbined with adhesive bond lines. In view
of that teaching the skilled person would be enabl ed
clearly to understand the neaning of "near" used in
claim1 which was supported by the description and the
exanpl es of the invention.

Reasons for the Decision

1
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The appeal is adm ssible.

Clarity of claiml

During oral proceedi ngs objections under Article 100(b)
EPC were no | onger raised. In accordance with the
Qpposition Division's decision the Board is satisfied
that the teaching of claim1l can be carried out by a
skilled person w thout burden or undue difficulties. In
particular, claim1l indicates clearly the neaning of
"shapi ng means" conprising an axis of flexibility and
adhesi ve bond Iines and indicates how t hese neans
support controll ed deformati on of the absorbent core
during use. The skilled person reading claim1l is well
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aware that this controlled deformation by the

conbi nation of the axis of flexibility together with

t he adhesive bond Iines works only if the bond lines
are arranged "near" the axis of flexibility within the
meani ng of "adjacent"” as also shown in figures 4 and 6
of the patent. If the distance between these two nmeans
was too far, controlled deformati on woul d not happen.

Novel ty

The novelty of the sanitary napkin according to claim1l
as mai ntai ned by the Opposition Division was not
contested. The Board is convinced that none of the
prior art docunents discloses all the features of
claim1.

| nventive Step

The cl osest prior art is represented by D1 which
docunent di scloses a sanitary napkin having the
features of the pre-characterising portion of claim1l.
The Board agrees with the opinion of the parties that,
since D1 does not explicitly disclose a core conprising
an absorption layer and a fluid handling | ayer |ocated
bet ween the absorption |ayer and the topsheet, such a
construction would be interpreted by the skilled person
reading D1 to be included in the disclosure of that
docunent. According to the description of D1 the fluid
pervi ous topsheet can consist of a non-woven or a
perforated plastic film and can be conbined with
additional materials (colum 6, lines 35 to 40).

Starting fromsuch a known construction the objectives
underlying the patent in suit are to provide a sanitary
napkin conformng closely to the body of the wearer
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during use and being confortable, in which undesirable
bunchi ng during use is reduced, which conprises shaping
means of relatively sinple nature, giving a well -
defined deformation of the absorbent core during use,
and which relaxes to a generally flattened state when
pressure exerted by the user's thighs on the sanitary
napkin is reduced (see colum 1, lines 26 to 35, 39 to
42 of the patent specification).

These technical problens are solved by the sanitary
napki n having the features of claiml.

According to the Appellant's argunentation the scope of
claiml, particularly by the non-limting nature of the
expression "near" was so broad that its subject-matter
was at | east obvious by the conbination of the
teachings of DI with those of D4.

D4 di scl oses a sanitary napkin having shapi ng neans for
raising a central portion of the absorbent core towards
t he body of the wearer under |ateral conpression. These
shapi ng neans consist of an axis of flexibility
extendi ng on each side of the longitudinal center |ine
33 of the absorbent core 3 and generally parall el
thereto and are forned by conpression lines 10, 11
reducing the stiffness of the core along this axis of
flexibility. Even presum ng that the absorbent core may
conprise further layers in addition to the absorbent
material (colum 6, lines 41 to 46), no explicit

di sclosure of a fluid handling layer is present in that
prior art docunent. The conpression |lines can be forned
using a tool made of steel under pressure (colum 9,
line 66 to colum 10, line 8). Since neither a fluid
handl i ng | ayer nor an adhesive bond line is nentioned
or hinted at in D1, that prior art product does not
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gi ve any indication towards adopting these neasures
within the teaching of claim1l of the patent in suit.

The construction of the sanitary napkin disclosed in D4
is simlar to that of claiml1l in respect to its severa
| ayers having different functions. Particularly when
conparing figure 2 of DL with figure 3 of the patent
this coherence is evident. The absorbent core 34 may be
attached to adjacent nenbers by any neans well known in
the art, such as by spray-gluing or lines or spots of
adhesive (colum 5, lines 45 to 50).

However, Dl is conpletely silent about any property of
t he sanitary napkin concerning deformation during use.
Therefore no reason is present which would cause the
skilled person to draw the teachings of D4 into

consi deration when | ooking for a solution to the
probl em of controlled deformation of the sanitary
napki n under |ateral pressure. Even if the skilled
person would try to conbine the teachings of D4 with
those of D1 this would result in the application of an
adhesi ve between the absorbent core and an adj acent

| ayer over its whole area. No indication is given which
woul d | ead to applying an adhesive only in distinct
areas of the napkin such as defined in claiml to lie
near the axis of flexibility and generally parallel

t heret o because such selected areas are not present in
t he construction of D4.

Consequently, since the sanitary napkin according to
claim1l1 could not be arrived at in an obvi ous manner
either via one of the prior art docunents or via a
conbi nation of their teachings, it neets the

requi renent of inventive step (Article 56 EPC)
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Summari sing, for the above reasons the Board reaches
the conclusion that the subject-matter of claim1l
conplies with the requirenents of patentability
according to Article 52(1) EPC. The sane concl usion
applies to the subject-matter of clains 2 to 11 which
cover particul ar enbodi nents of the sanitary napkin
according to claim1. Therefore the patent can be

mai ntained in the formas anmended during the oral
proceedi ngs before the Opposition Division held on

18 COctober 1999.

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

D. Sauter P. Alting van Ceusau

2222.D



