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Summary of Facts and Submn ssions

1381.D

The nention of the grant of European patent

No. 0 512 010 in respect of European patent application
No. 91 903 049.4 filed on 14 January 1991 was
publ i shed on 17 Septenber 1997.

Claim1l reads as foll ows:

"An absorbent structure (106) for acquisition,
di stri bution and storage of bodily fluids, said
structure conpri sing:

i) a fluid acquisition/distribution |ayer (110) having
an average dry density of less than 0.30 g/cc, and an
average dry basis weight of from0.001 to 0.10 g/cn¥

conprising from50%to 100% dry wei ght basis,
chemcally stiffened cellulosic fibres;

and fromO0%to 50% dry weight basis, of a binding
nmeans;

i's having no nore than 6% by wei ght of superabsorbent
material; and

ii) a fluid storage | ayer (108), positioned beneath
said acquisition/distribution |ayer conprising at |east
15% by weight of said storage |ayer (108), of

super absorbent material and from0%to 85%of a carrier
nmeans for said superabsorbent material;

characterised in that

said fluid acquisition/distribution |ayer (110)
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- has an average density upon saturation with 1.0%
NaCl aqueous solution, on dry weight basis of |ess
than 0.20 g/cc,

- and has a top surface area which is from15%to 95%
of the top surface area of said fluid storage | ayer
(108)."

Noti ce of opposition was filed on 10 June 1998 on the
grounds of Article 100(a) EPC

By deci sion posted on 6 Decenber 1996 the Opposition

Di vi sion revoked European patent No. 0 512 010 based on
the grounds of Articles 56, 52(1) EPC with respect to

t he di scl osure of docunents:

(D1): EP- A-0 343 941

(D2): EP- A-0 251 675

(D3): GB- A-2 215 609.

The Qpposition Division was of the opinion that the
subject-matter of claim21 was obvious by a conbination
of the teachings of D1 with D2 or of D3 with DI1.

On 18 January 2000 the Appellant (Patentee) |odged a
notice of appeal against the decision, paid the appea
fee on 19 January 2000 und filed the statenent of
grounds of appeal on 6 April 2000.

On 21 Decenber 2000 the opposition was w thdrawn.

In a comruni cati on dated 6 Decenber 2001 the Board
poi nted out that in view of the argunents presented by
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the Appellant the subject-matter clained did not appear
obvi ous when considering the conbination of docunents
D1 with D2. However, during oral proceedings the

conmbi nation of the teachings of D3 and D1 woul d have to
be considered further to establish whether the subject-
matter clainmed was based on an inventive step.

Oral proceedings were held on 19 April 2002.

The Appel | ant requested that the decision under appea
be set aside and that the patent be naintained in its
granted form

In support of its requests the Appellant essentially
relied upon the follow ng subm ssi ons:

The Iiquid-handling | ayer of the absorbent article

di scl osed in D1 worked in simlar way when conpared
with the fluid acquisition/distribution |ayer as

cl ai mred. However, according to the solution of D1 it
conprised a synthetic foamor a batt of synthetic
fibres. Cellulosic fibres were expressis verbis not
suitable for use in a fluid handling | ayer because they
were non-resilient when wetted. Therefore no indication
was given to draw other fibres into consideration than
such synthetic fibres , and the skilled person was
prevented fromconbining D1 with D2 which proposed the
application of cellulose fibres in absorbent

structures.

The conbination of D3 wth D1 was al so non-obvi ous
because the general teachings of D3 referred to a fluid
acquisition/distribution | ayer of a |arger size than
the fluid storage | ayer. Even when considering the
particul ar application in adult incontinence articles
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where the upper |ayer has approximtely the sane top
surface area as the |lower |ayer, the surface area of
the storage layer is at maximnum 0.95 tines the top
surface area of the upper fluid

acqui sition/distribution | ayer, whereas contrary to
that relation according to claiml1 of the patent in
suit the top surface area of the upper distribution

| ayer is at maximum 0.95 tinmes the surface area of the
| oner storage |ayer. Since the upper |ayer disclosed in
D3 was in any case larger than the | ower storage |ayer,
and additionally conprised 3% to 15% by wei ght of

super absorbent, it worked not only as a fluid

acqui sition/distribution | ayer but also as a first
storage layer. In contrast to the conbination of
features of the invention the general teachings of D3
took a different direction, in which the skilled person
was not |ed to consider a conbination with DI1.

Reasons for the Deci sion

1

1381.D

The appeal is adm ssible.

Novel ty

Novel ty was not contested, neither in the opposition
proceedi ngs nor in appeal. The Board is satisfied that
none of the cited docunents discloses an absor bent
structure conprising the conbination of all features of
claiml (Article 54(1) EPC).

I nventive step

The cl osest prior art is represented by D3 which
docunment di scl oses an absorbent structure for
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acqui sition, distribution and storage of bodily fl uids,
said structure conpri sing

a fluid acquisition/distribution |ayer 103 having an
average dry density of less than 0.05 to 0.25 g/cc, an
average dry basis weight of from0.01 to 0.10 g/cnt ,
conprising chemcally stiffened cellulosic fibres and
having 3% to 15% preferably 5% to 8% by wei ght of
super absorbent material; and

a fluid storage | ayer 104, positioned beneath said
acqui sition/distribution | ayer the surface area of
which is 0.25 t0.095 tinmes the top area of the upper
fluid acquisition/distribution |ayer conprising a

hi gher concentrati on of superabsorbent nmaterial than
t he upper |ayer and stiffened, tw sted, curled

cel lul ose fibers.

Starting fromsuch an absorbent article the objects of
the invention are to provi de superabsorbent-contai ni ng
absorbent structures which can circunvent the problem
of gel -bl ocking and wet collapse, can utilize an

I ncreased proportion of their absorbent capacity, can
acquire fluid rapidly in the region of discharge and
transport the fluid over a relatively |arge proportion
of the absorbent structure storage area, and are
capabl e of effectively acquiring and distributing

di scharged bodily fluid from second or other successive
voi ding thereby having a relatively thin design (see
patent specification page 3, lines 12 to 19).

These technical problens are solved by an absorbent
structure with the conbination of features of claim1l.

The features of the absorbent structure disclosed in D3
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are not exactly those of the preanble of claim1l. They
define ranges of dry density and dry basis wei ght of
the fibre batt, content of cellulosic fibres and of
super absorbent particles which are partially

overl apping those of claiml. The first characterising
feature of claiml1l is an additional condition relating
to stiffness and defined stability of the fibres
dependi ng on the selection of those paraneters which is
nei ther defined nor hinted at in D3. However , it is
apparent that the average density upon saturation is
responsi ble for the properties of acquisition and

di stribution of bodily fluids.

The fluid acquisition and distribution properties of
the upper layer are also interconnected with the
relation of surface sizes when the fluid storage | ayer
wor ks together with this upper layer. This conbi nation
of features working together cannot be derived from D3
because this docunent does not disclose an average
density upon saturation with 1.0% NaC aqueous sol ution
nor that the upper layer is smaller than the storage

| ayer. Therefore the teaching of D3 does not give any
i ndi cation | eadi ng towards the conbi nati on of the
features in claiml.

Wth regard to the problem of discharge of subsequent
voi dings of bodily fluids the skilled person m ght take
D1 into consideration because that docunment deals wth
a simlar problem (colum 15, lines 58 to 62). The
surface area of the liquid handling |ayer 50 of that
known absorbent article can be sustantially snmaller
than the surface area of the storage | ayer 48

(colum 18, lines 55 to 60). However, according to D1
the solution is achieved with polyneric or synthetic
foam or a batt of synthetic fibres (claiml1,
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colum 25, lines 40 to 44). Cellulose fibres are
descri bed as not being useful in the application as
l'iquid handling | ayer for reason of their non-
resiliency when wetted (colum 16, lines 25 to 30). In
vi ew of that disadvantage of cellulose fibres the
skill ed person starting from D3 woul d not consi der
conbining it with the teachings of D1, and even if he
did, he would replace the cellulosic fibres of D3 with
the nore suitable synthetic fibres of D1. Since the
teachings of Dl lead in a different direction, no
indication is given of the subject-matter of claim1l by
a conbi nation of the teachings of DI with those of D3.
In any case, there is no reason to select distinct
single features out of their specific operational

conbi nation and to conbine themin a new manner with a
different result.

Docunent D2 deals with the production of cross-Ilinked
cellulosic fibres and their advantageous application in
absorbent structures. However, the disclosure of D2
does not cone closer to the subject-matter clained than
that of D3, and therefore also cannot lead to the

conbi nation of features of the absorbent structure
according to claim1 without inventive activity.

The further docunents cited in opposition proceedi ngs
were not raised again in the appeal. Since they also do
not come closer to the subject-matter of claim1 than

t he docunents di scussed above, they do not |ead towards
the solution of the patent in suit.

Summarizing, in the Board' s judgnent, the proposed
solution to the technical problemunderlying the patent
in suit defined in the independent claim1 is inventive
and therefore this claimas well as its dependent
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clainms 2 to 13 relating to a particul ar enbodi nent of
the invention in accordance with Rule 29(3) EPC, can be
mai ntai ned (Articles 52(1), 102 (2) EPC).

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the Qoposition Division with
the order to maintain the patent in its granted form

The Regi strar: The Chai r man:

M Patin P. Alting van CGeusau
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