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Summary of Facts and Submn ssions
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The nention of the grant of European patent

No. O 642 778 in respect of European divisional patent
application No. 94 111 080.1 deriving fromearlier
application No. 91 100 118.8 filed 2 January 1991 and
claimng a US-priority of 9 January 1990 was published
on 26 March 1997.

Noti ce of opposition was filed on 22 Decenber 1997 by
t he Appellant (Opponent), on the grounds of

Article 100(a) EPC, and during the opposition
proceedi ngs additionally objections under

Articles 123(2) and 83 EPC were raised.

By decision of the Qpposition D vision announced duri ng
the oral proceedings on 19 Cctober 1999 and posted on
29 Novenber 1996 the opposition was rejected.

The Opposition Division was of the opinion that the
patent as granted net the requirenents of

Articles 123(2) and 83 EPC and that, having regard to
the state of the art disclosed in:

D1: WO A-88/04 165

D2: "Recent Commercial Technol ogy Wth Superabsor bent
Powder Spray systens" (Sept. 1986)

D3: EP-A-0 313 800

D4: FR-A-2 627 080

the cl ai ned subject-matter was novel and inventive.
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On 11 February 2000 a notice of appeal was | odged
agai nst the decision together with paynent of the
appeal fee.

The statenment of grounds of appeal was filed on
19 April 2000.

In a comruni cation dated 26 Oct ober 2001 the Board
poi nted out that the subject-matter of claim1 appeared
to lack novelty when considering the disclosure of D3.

Oral proceedings were held on 22 January 2002.

The Appel | ant requested that the decision under appea
be set aside and that the European patent No. 0 642 778
be revoked.

The Respondent (Patentee) requested that the appeal be
di sm ssed and that the patent be nmaintained as granted
(mai n request),

or be maintained in anended formon the basis of the
auxiliary request filed during the oral proceedi ngs
together with the other pages of the description and

figures of the patent as granted.

The mai n request conprises 14 clains. Claim1l reads as
fol | ows:

"An absorbent article, conprising:

a substantially integral fibrous |ayer (42') of
hydrophilic fibers; and

a quantity of superabsorbent particles (10) integrally
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m xed anong said fibers (40) in a non-I|ayered
configuration, and arranged with wei ght percentages of
sai d superabsorbent particles (10) with respect to a
total weight of superabsorbent, nonuniformy

di stributed along a I ength di nension of said article,
wherein selected cross-directionally extending,

super absor bent - cont ai ni ng regi ons which are positioned
along the length of said fibrous |ayer have higher

per cent ages of superabsorbent than other cross-

di rectional |l y extendi ng, superabsorbent-containing
regi ons positioned along the length of said fibrous

| ayer,

characterized in that

t he wei ght percentage anmobunt of said superabsorbent
does not change in a substantially direct
correspondence with a | ength-wi se change in a | oca
basi s wei ght of said hydrophilic fibers (40)."

The auxiliary request conprises two i ndependent
clains 1 and 3 which include the wordi ng of the
precharacterizing portion of claim1 according to the
mai n request, and which conprise the follow ng
addi ti onal features:

Caim1:
" wherei n the wei ght percentage anmount of said
super absor bent does not change in a substantially

di rect correspondence with a | ength-w se change in a
| ocal basis weight of said hydrophilic fibers ; and

wherein said quantity of superabsorbent particles is
di stributed along said fibrous |ayer length in a
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particle distribution profile having a general shape of
an inverted spoon with a bow section (250) having
relatively higher concentrations of superabsorbent
particles and a handl e section (252) having relatively
| ower concentrations of superabsorbent, said bow
section positioned toward a front wai stband edge of
sai d absorbent article."

A aim3:
! wherei n the wei ght percentage anount of said

super absorbent does not change in a substantially
direct correspondence with a | ength-w se change in a

| ocal basis weight of said hydrophilic fibers such that
the regi ons having increased | evel of superabsorbent
are offset fromthe regions having increased |evel of
basi s wei ght of hydrophilic fibers; and

wherein said quantity of superabsorbent particles is
di stributed along said article length with a particle
distribution profile having a general shape of a

pl ateau (272)."

In support of its requests the Appellant essentially
relied upon the foll owi ng subm ssi ons:

The absorbent article according to claiml of the nmain
request | acked novelty because D3 did disclosed not
only the features of the precharacterizing portion but
al so the characterising features of claim1l. The di aper
shown in Figure 2 in cross-section had a basis weight
of 600 g/ntf in its central portion and of 300 g/n¥ in
its edge portions. The respective wei ght percentage
anount of superabsorbent was 12%in the central portion
and 3% in the edge portions (colum 3, lines 1 to 10)
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which resulted in an eight tinmes higher anount of
super absorbent in the crotch area when conpared to the
wai st band areas. This wei ght distribution of

super absorbent according to D3 woul d be the sanme as
indicated in the characterising feature of claim1 of
the patent in suit since that anount of superabsorbent
did not change in a direct correspondence with the
change in local basis weight of hydrophilic fibers.

Wth respect to the auxiliary request the anmendnents
were not adm ssible under Articles 123(2) and (3) EPC
because the term "direct correspondence”, as
interpreted by the Respondent, was not defined in the
originally filed application. Furthernore, since an
"of fset" of maxi ma of superabsorbent and quantity of
hydrophilic fibers was not originally disclosed, the
cl ai med teaching was not clear. Furthernore the
expression "change in basis weight" was not clear.

In any case the subject-matter clained | acked an
inventive step. D3 (colum 1, lines 27 to 37) already
addressed the problem of positioning the superabsorbent
in those areas where it was nost needed. Consequently
It was obvious to a skilled person to arrange the

maxi mum quantity of superabsorbent independently from
the position of fiber reinforcenents at the pl aces
where liquids ran off, e.g. with regard to the

di fferent boys' and girls' physical properties, thus
arriving at the clainmed distribution profiles of

super absorbent wi thout the involvenent of an inventive
st ep.

The subm ssions of the Respondent are sunmari sed as
fol | ows:
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Considering the term"direct corresponding” in the
mat hemati cal sense (see "Wbster's New Uni versa
Unabri dged Dictionary") an increase of one quantity
required an increase of the other quantity -

I ndependently of the scale or nultiplication factor.
This clearly was the case in the article in D3 where
the region of increased anount of superabsorbent was
"in phase"” with the area of increased |evel of base
wei ght of the fibers. The aimof the clainmed absorbent
article, however, was the distribution of a higher
quantity of superabsorbent fully independent of areas
of increased basis weight of hydrophilic fibers thus
not directly corresponding to each other.

The anendnents to the clains nmade during the

exam nation procedure and according to the auxiliary
request were clearly disclosed in the clained relations
inthe originally filed earlier application and in the
specification of the patent in suit.

None of the cited docunents would give any incentive to
the selection of the clainmed particular distribution
profiles of superabsorbent with respect to the fluff
nor to an offset of the maxima of quantities of

super absorbent and of hydrophilic fibers. Therefore

i nventive step could be denied only under ex-post facto
consi derati ons.

Reasons for the Decision

1

0488. D

The appeal is adm ssible.

Mai n request
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The Board agrees with the opinion of the parties in
that D3 discloses an article which includes the
features of the precharacterizing portion of claim1 of
the mai n request.

However, the Board cannot follow the restricted
interpretation given to the term"direct correspondi ng"
as was submtted by the Respondent.

If an expression of a claimis not clear enough to be
under st ood unanbi guously and w t hout any doubt as to
what it neans, in accordance with Article 69 EPC the
description and drawi ngs of the patent shall be used to
interpret the clains. Further consultation of technica
literature such as lexica etc. is only necessary if the
information in the patent itself is insufficient.

Consi dering Figures 17, 17A, 19, 19A under these
premses it is clearly recogni zable that the nmaxi ma of
super absorbent and fluff quantities along the | ength of
the absorbent article are in a "substantially direct
correspondence” when applying the definition that if
one val ue increases the other value is increased too

W t hout changing in a particular relation in increase
or decrease (see "Webster"” cited by the Respondent). In
the description of the patent as granted (colum 4,
lines 30 to 34, 40 to 44) it is explained that these
graphs of "in-phase" distribution profiles are part of
the invention disclosed in the patent.

It is true that other figures (20, 20A, 21) show an
"out of phase" arrangenent of SAM and fl uff

di stribution but no indication is derivable fromthe
patent that the features of claim21 should be
interpreted to relate only to these particular

enbodi nents (see also colum 24, line 58, according to
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whi ch the maxi mum wei ght percentage of interm xed
fibrous material can be offset |engthwi se fromthe
regi on of maxi num SAM .

Consi dering now the teaching of D3 (columm 2, line 55
to colum 3, line 10), the quantity of superabsorbent
inrelation with the fiber material changes also "in-
phase" fromthe edge portion across the central portion
to the other edge portion along the |length of the
absorbent article by a factor of eight. In view of the
definition given in the patent the distribution profile
of D3 is conparable with that of the patent.
Consequently according to D3 the wei ght percentage
anount of superabsorbent al so does not change in a
substantially direct correspondence with the change in
| ocal basis weight of the fibers. Thus all features of
claiml are disclosed in the prior art and therefore
its subject-matter |acks novelty (Article 54(1) EPC).

For this reason the main request is not allowable.

Auxi | i ary request

Amendnents and clarity of disclosure

Claim1 of the auxiliary request is conposed of granted
claims 1 and 2. The features of granted clains 1 and 2
are disclosed in the originally filed divisiona
application (claim1l; description page 4, |ast

par agr aph; page 35, first paragraph; page 37, second
par agr aph; Figure 11A).

The di sclosure of claim3 of the auxiliary request is
further supported by the originally filed description
of the divisional application (page 36, second
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par agr aph; page 37, |ast paragraph to page 38).
Particularly the term"change in |ocal basis weight" is
cl early understandable in connection with the second
line of claim3 where "a substantially integral fibrous
| ayer of hydrophilic fibers" is nentioned which, of
course, has a certain weight per unit of area.

The description was anended to take account of the
new y cl ai med subject-matter and does not give rise to
obj ections under Article 123(2) EPC either.

Novel ty

Novelty of the subject-matter of clains 1 and 3
according to the auxiliary request was not contested by
t he Appellant. The Board has also arrived at the

concl usion that none of the prior art docunents

di scl oses all features of these independent clains
(Article 54(1) EPC).

I nventive step

The cl osest prior art is represented by D3. This
docunent di scl oses an absorbent article conprising a
substantially integral fibrous |ayer (42') of
hydrophilic fibers and a quantity of superabsorbent
particles (10) integrally m xed anong said fibers (40)
in a non-layered configuration, and arranged with

wei ght percentages of said superabsorbent particles
(10) with respect to a total weight of superabsorbent,
nonuni formy distributed along a | ength di nension of
said article, wherein selected cross-directionally

ext endi ng, superabsorbent-contai ning regi ons which are
positioned along the I ength of said fibrous |ayer have
hi gher percentages of superabsorbent than other cross-
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directionally extendi ng, superabsorbent-containing
regi ons positioned along the length of said fibrous
| ayer wherein the wei ght percentage anount of said
super absor bent does not change in a substantially
direct correspondence with a | ength-wi se change in a
| ocal basis weight of said hydrophilic fibers.

Starting fromsuch an absorbent article the problem
underlying the patent is the avoi dance of di sadvant ages
of products conventionally aimng at a nore efficient
use of the absorbent nmaterial and provision of a nore
effective localized placenent of the superabsorbent
particles.

These problens are solved by the absorbent articles
conprising the further features of independent claiml
and claim 3, respectively.

The Appellant submitted that a skilled person starting
fromD3 would arrive in an obvi ous manner at the

cl ai med subject matter w thout involvenent of an
inventive step. In this respect the Appellant relied on
the disclosure in D3, colum 3, lines 10 to 13, which
woul d | ead the skilled person to increase the quantity
of superabsorbent in the place where it was needed.
However, as can be derived fromclaim1 of that
docunent as well as colum 3, lines 48 to 56, the
supply of superabsorbent is controlled in such a nmanner
that the concentration is highest in the area of
reinforcenent of the fibrous layer in the crotch
portion of the diaper. There is neither an indication
to position the bul k of the superabsorbent at a

di fferent position nor to change the supplied profile
whi ch, in accordance with the nentioned pul sating
supply would be a symmetric bul ge (sinus or Gauss
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curve), as was also admtted by the appellant.

No i ndication can be derived from D3 towards an
arrangenent of the superabsorbent in the specific

di stribution profile having a general shape of an

i nverted spoon with a bow section having relatively

hi gher concentrati ons of superabsorbent particles and a
handl e section having relatively | ower concentrations
of superabsorbent, said bow section positioned toward
a front wai stband edge of said absorbent article
(claim1l).

Consi dering the subject-matter of claim3 it is to be
noted that according to D3 the maxi ma of wei ght of
super absorbent and fi bers are coinciding or "in-phase".
Any other formof a distribution profile cannot be
derived from D3 because only a concentration maxi numis
nmenti oned which may have an ordinary formof a sinus-
or Gauss-curve. Contrary to that teaching claim3
requires that the regions having increased | evels of
super absorbent are offset fromthe regi ons having

i ncreased | evel s of basis weight of hydrophilic fibers
and that the quantity of superabsorbent particles is
distributed along the article Iength with a particle
distribution profile having a general shape of a

pl at eau. Since D3 does not give any indication towards
these particular profiles they are not obvious to a
skilled person (Article 56 EPC).

The di scl osure of D1, D2 and D4 does not conme closer to
the subject-matter according to clains 1 and 3 than D3,
and therefore also cannot |lead to the cl ai ned sol uti on.

D1 deals with a diaper wherein the superabsorbent is
uniformy distributed in an area of oval shape



3.4

Or der

- 12 - T 0144/ 00

(Figures 1C, 1D). Any indication of a particular weight
di stribution profile of superabsorbent as clained is
| acki ng.

D2 does not show nore than D1l in respect of the clained
I nvention because its teaching refers to the pl acenent
of superabsorbent particles in a uniformdistribution
in a selected area of a diaper (Figures 4, 5).

The di aper according to D4 is still nore distant from
the solution of the patent since a particular

di stribution profile of superabsorbent across the area
of the absorbent article is not disclosed.

Summari zing, in the Board's judgnent, the proposed
solution to the technical problemunderlying the patent
in suit defined in the independent clainms 1 and 3 is

i nventive and therefore these clains as well as their
dependent clains 2 and 4 to 13 relating to particular
enbodi nents of the invention in accordance with

Rule 29(3) EPC, can formthe basis for maintenance of
the patent (Article 52(1) EPC).

Thus taking into account the amendnents nmade by the
Appel I ant, the patent and the invention to which it

rel ates neet the requirenents of the EPC and t he patent
as anended is maintained in this form (Article 102(3)
EPC) .

For these reasons it is decided that:

0488. D
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1. The deci si on under appeal is set aside.
2. The main request is rejected
3. The case is remtted to the first instance with the

order to maintain the patent with the foll ow ng
docunent s:

- claims 1 to 13 filed at the oral proceedings,
- description columms 1 to 6, 15 to 18, 27 to 31
filed during oral proceedings together with

description colums 7 to 14, 19 to 26 and

- Figures 1 to 21 as granted.

The Regi strar: The Chai r man:

M Patin P. Alting van CGeusau
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