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Summary of Facts and Subm ssi ons
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Eur opean patent No. 0 738 356 was granted on 25 March
1998 on the basis of application No. 95 934 765.9 filed
on 31 Cctober 1995.

Claim1l of this patent reads:

Sanitary tap for automatic delivery of water of a
desired tenperature responsive to a proximty sensor of
t he user's hands under the tap, characterised by
further conprising:

- a single sensor (20), positioned close to the
wat er delivery port (11), for determ ning the
di stance bel ow the port (11 ) between the tap and
the user's hands (3);

- means (40) for regulating the tenperature of the
water fed to the delivery port (11) of the tap;
and

- means (30) for processing the distance val ues
provi ded by the single sensor (20) and for
consequently controlling the water tenperature
regul ati ng means (40) such that the tenperature of
the water delivered by the port (11 ) differs on
the basis of the differing distance of the user's
hands (3) fromthe tap."

An opposition was filed requesting the revocation of
the patent in accordance with Article 100(a) EPC on the
grounds of lack of novelty (Article 54 EPC) and
inventive step (Article 56 EPQC)
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In the course of the opposition proceedings the
foll owi ng docunents were cited:

D1: DE-C-2 735 942,

D2: DE-U-8 512 039,

D3: DE-A-1 609 216,

D4: JP Abstracts 93-287 785.

The patentee requested the rejection of the opposition.

By a decision dispatched on 17 Decenber 1999 the
Qpposition Division revoked the patent for |ack of
i nventive step.

Noti ce of appeal was | odged against this decision on

3 February 2000 and the appeal fee was paid on

8 February 2000. The Statenment of G ounds of Appeal was
received on 12 April 2000.

The appellant's (patentee's) argunents can be
summari sed as foll ows:

Docunent D1 di scl oses a device responsive to the
position of the user's hand in a determ ned spaci al
region or sector, independently fromthe distance of
the user's hand fromthe tap. The tap outlet is not
shown in D1. According to the enbodi ment of Figure 4 of
D1 the user needs to nove the hands from one position
to anot her position in order to achieve the desired
tenperature, thereby taking the hands away fromthe
stream of water. According to the enbodi nent of

Figure 1 of D1 the tap is positioned aligned with the
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nosepi ece in the vertical plane so that when the user's
hands are kept in the water streamthe tenperature wl|l
continuously increase or decrease and thus cannot be
controll ed. Furthernore, the enbodi ment of Figure 4 of
D1 does not disclose neans for processing the distance
val ues between the tap delivery port and the user's
hands in order to control the water tenperature
depending fromsaid di stance. The skilled man woul d

t herefore disregard the teaching of D1 for maintaining
the water tenperature at a given val ue.

Docunment D4 describes a water tap with a single sensor
whi ch delivers different water flow rates in response
to the position of the user's hands under the tap.
However, a given water tenperature corresponding to a
gi ven di stance of the user's hands fromthe tap cannot
be obtai ned by the device of D4.

The concept of using a single sensor clained in claiml
of the patent in suit is not addressed by the

docunents D2 and D3 which thus give no hint at the
direction of the discussed invention.

The respondent’'s (opponent's) counter-argunments can be
summari sed as foll ows:

Docunent D1 destroys the novelty of the subject-matter
of claim1l. This docunent discloses a sanitary device
all functions of which, i.e. on/off, tenperature and
vol une flow, can be controlled w thout being touched by
t he user's hands. The technical feature of positioning
t he sensor close to the water delivery port is given
according to colum 3, lines 27 to 37 of Dl. The

di sclosure of D1 has to be interpreted in its broadest
sense, such that any function of tenperature variation
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with the distance of the user's hands fromthe tap has
t o be under st ood.

Docunent D4 concerns the control of the flowrate
instead of the tenperature as a function of the user's
hands under the tap. Since it is well known to the
skilled man that the flow rate and the tenperature can
be controlled by a tap - cf. D1 - the conbination of
docunents D4 and D1 | eads to the subject-matter of
claim1l and takes away its inventive step.

In the comuni cation pursuant to Article 11(2) of the
rul es of procedures of the Boards of Appeal the Board
set out its provisional opinion that docunment D2 woul d
appear to formthe closest prior art and that the

subj ect-matter of the independent claimas granted
woul d appear to be novel and inventive with respect to
the available prior art.

The appel l ant requests to set aside the inpugned
decision and to maintain the patent as granted.

The respondent requests to dism ss the appeal.

Reasons for the Deci sion

1
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The appeal is adm ssible.
Cl osest prior art
The patent specification as a whol e teaches that the

invention relates to a sanitary tap for automatic water
delivery of a desired tenperature.
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In the prior art taps were known which delivered water
at only a single predeterm ned tenperature when the
user positioned his hands close to the tap. It was
however not possible to adjust the tenperature other
than by manual |y adjusting the control nenbers.

According to the introductory part of the patent
specification, c. f. page 2, lines 11 to 26, prior
control systens for a tap utilised several electronic
sensors positioned adjacent to each other on the body
of the wash - basin or on the built-in case thereof.
The sensors were arranged in a linear array or a

t wo-di nensional matrix and the effective axes
intersected at a common point. Each conmmon point
nmonitored a zone assigned to it and lay in the outlet
range of the tap. Each nonitoring point had an absol ute
value for the tenperature required and a value for the
quantity of flow required so that when the user's hands
were sensed in its range these val ues of tenperature
and flow were set automatically and i medi ately. The
signals were used to control hot and cold water m x and
for volune flow Such systens had as a result that the
wat er tenperature was dependent on the water vol une
flow, or vice versa.

According to the patent specification typical of such a
prior systemis the one illustrated in D2 which

provi des the basis for the prior art portion of

claim1.

According to the contested decision the prior art part
of claim1l1l is known from docunment D1.

The Board, however, considers docunent D2 to be the
cl osest state of the art in accordance with the patent
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specification; it is the only docunent avail abl e which
conprises all features of the preanble of claim1l and
whi ch basically takes into consideration the aspect of
proximty sensing of the user's hands under the tap in
conparison with D1 which is concerned rather with a
devi ce responsive to the position of the user's hand in
a determ ned spacial region or sector, independently of
t he di stance of the user's hand fromthe tap; the
device of D1 consequently does not include neans for
processi ng the di stance val ue. Moreover, the
positioning of the sensor close to the water delivery
port is also not disclosed by DI. Since the conbination
of features of claim1l is not disclosed in any of the
cited docunents the subject-matter of the main claimis
novel .

| nventive step

Starting from D2 the objective technical problemfaced
by the inventor was to provide a sanitary tap able to
deliver water at the desired tenperature wthout
contact being required between the hands (or other part
of the body) of the user and a part of the tap and

wi t hout influencing the water flow vol une.

The Board is satisfied that the problemis solved by

t he conbi nation of features which distinguish the
present invention fromD2 and which are set out in the
characterising portion of claiml.

These features nake the use of the tap nore
confortable, nore rapid and nore hygi enic.
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The respondent’'s main argunment is based on the
assunption that docunment D1 destroys novelty of the
subject-matter of claim1 or on the assertion that,
since it is well known to the skilled man that the flow
rate and the tenperature can be controlled by a tap -
cf. docunent D1 - the conbination of docunents D4

and D1 | eads to the subject-matter of claiml1. It is,
however, the Board's view that this assertion is based
on hindsight in the light of the invention according to
the patent and that none of references D1, D3 and D4
relied on in the inpugned decision, destroy alone or in
conbi nation either with each other or with docunent D2
the patentability of claim1l as granted.

Docunent D1 describes a basepl ate the dinension of
which is such that it replaces one or nore tiles of the
tiled wall. The plate is divided into a plus sector and
a mnus sector and conprises a separate nosepi ece which
projects outwards fromthe wall. The nosepi ece carries
2 sensors. The position of a mxer tap outlet is not
shown in D1. When the user's hands are placed under the
nose piece, the tenperature of the water will either
keep increasing or decreasing depending on in which of
said two sectors of the plate the hands have been

noni tored by said sensors (see colum 4, lines 47

to 54). The device of Dl thus requires that for the

sel ection and mai ntenance of a specific water
tenperature at the desired |l evel for an intentional

| ong duration the hands nust be renoved from under the
sensor. The consequence of this is that if the sensor
is positioned close to the water delivery part, the
user has to nove his hands out of the water stream or
accept that the tenperature would continually vary.
This makes the teaching of D1 unsuitable for
conbination with other prior art to arise at the
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teaching of the present invention.

Docunment D4 describes a water tap with a single sensor
whi ch delivers different water flow rates in response
to the position of the user's hands in one of three
spaci al regions under the tap. D4 is thus not concerned
with a deliver of water at the desired tenperature.

The concept of a single sensor according to the patent
in suit is not addressed by docunment D3 which descri bes
a conplicated arrangenent of a plurality of proximty
sensors commanding a plurality of valves adapted to
control the delivery of water at a desired tenperature.

In view of the above, the Board concludes that the
subject-matter of claim1 as granted is novel and
i nvol ves as inventive step within the neaning of
Article 52(1) EPC

As claim1l is allowable the sanme applies to the
dependent clains 2 and 3, which are directed to
preferred enbodi nents of the tap according to claim1.



Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside

2. The patent is naintained unanended.

The Regi strar: The Chai r man:
A. Counillon C. T. WIlson
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