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Summary of Facts and Submn ssions

0370.D

The opposition division's interlocutory decision to
reject the main request and to nmaintain the patent on
the basis of the clains filed during oral proceedings
was posted on 13 Decenber 1999.

On 27 January 2000 the appellant (patentee) filed an
appeal and paid the appeal fee.

The statement of grounds was filed on 10 April 2000.

The foll ow ng docunents were cited during the appea
pr oceedi ngs:

D1: EP-A-0 270 165

D2: DE-A-29 28 930

D3: US-A-3 246 631

Oral proceedings were held on 23 January 2002.

Al t hough duly summoned t he respondent (opponent) did
not appear. He infornmed the Board by letter of

16 Novenber 2001 that he would not be attending the
proceedi ngs. I n accordance with the provisions of
Rule 71(2) EPC the proceedi ngs were continued w t hout
hi m

During the appeal proceedings the respondent maintai ned
the argunents presented before the opposition division,
i.e. that the clains 1 to 4 as granted did not involve
an inventive step having regard to the above cited
prior art.
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The appel | ant countered the respondent's argunents.
Inter alia the appellant contested the interpretation

gi ven by the opposition division to the cleaning system
of D2, which was not using the same cl eaning device for
both cl eaning the udder and the floor, as the patent in
suit did.

Request s:

The appel |l ant (patentee) requested that the decision
under appeal be set aside and that the patent be
mai nt ai ned as grant ed.

The respondent (opponent) requested that the appeal be
di sm ssed.

Caiml as granted reads:

"An accomodation (1) for dairy animals such as cows,
conprising a closet type of device (9) wth an
automatic m |l king apparatus (26) and a feedi ng system
(15), said closet type of device (9) being connected to
a storage place (25) for storing droppings of aninals,
said storage place (25) being provided near the
accommodation (1), the closet type of device (9) having
a floor, the rear part of which being structured as a
grid floor (19), the closet type of device (9) further
bei ng provided with an automati c cl eani ng devi ce
conprising a washing device (22) for cleaning the place
(19) of the closet type of device where the droppings
are deposited, characterized in that washi ng device
(22) is designed in the formof sprinklers or showers
which are electronically controlled and | ocated at a
side of the closet type of device (9) and at such a

| evel that water sprinkled during operation of the
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washi ng device (22) is directed obliquely rearwardly
towards the udder and al so towards the rear part of the
floor of the closet type of device (9) where the

dr oppi ngs are deposited.”

Reasons for the Decision

1
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The appeal is adm ssible.

Interpretation of claiml as granted:

In the light of the description, the "storage place" in

t he passage "an accomodation (1) for dairy ani mals,

such as cows, conprising a closet type of device (9)
bei ng connected to a storage place (25) for storing

droppi ngs of aninmals, said storage place (25) being

provi ded near the accommodation (1)" is to be

consi dered as being a part of the "accommvpdati on”

The passage washi ng device (22) is designed in the
formof sprinklers or showers which ..." should be
i nterpreted as neani ng "washi ng device (22) is designed
in the formof sprinkler nozzles or shower nozzles

which ...".

The passage "... at such a level that water sprinkled
during operation of the washing device (22) is directed
obliquely rearwardly towards the udder and al so towards
the rear part of the floor of the closet type of device
(9)..." should be interpreted as neaning "at such a

| evel that water sprinkled during operation of the
washi ng device (22) is directed obliquely rearwardly
and sinultaneously towards both the udder and the rear

part of the floor of the closet type of device
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(9)..."(see application as filed, page 14, lines 27 to
33).

The Board finds that these interpretations are the sole
possi bl e ones whi ch are unequi vocal |y di scl osed.

The appellant also agreed to this interpretation.

Cl osest prior art:

The Board considers D1 to be the closest prior art
docunent. D1 refers to an acconmodation for dairy

ani mal s such as cows, conprising a closet type of

devi ce (container 1 shown in Figure 1) with an
automatic m |l king apparatus (19) and a feeding system
(18, 20, 59), said closet type of device (1) being
connected to a storage place (colum 3, lines 25 to 28)
for storing droppings of aninmals, said storage place
bei ng provi ded near the acconmopdation, the closet type
of device (1) having a floor, the rear part of which
being structured as a grid floor (10), the closet type
of device (1) further being provided with an autonmatic
cl eani ng devi ce conprising a washi ng device for

cl eaning the place of the closet type of device where

t he droppings are deposited (see colum 3, lines 13 to
15 where a sprinkler installation for cleaning the
wal | s of the container is disclosed; colum 4, |lines 53
to 55 where it is said that the teat cups are cl eaned
and colum 8, lines 40 to 43, where it is disclosed
that "installations for automatically cleaning and
rinsing the equi prent, accommodati on and/or cows can be
i ncorporated into the shown enbodi nents").

However, D1 gives no other information as to which
specific parts of the hardware and cows are cl eaned and
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by what neans.

Thus, D1 discloses the features of the
precharacterizing part of claim1 as granted.

This point was not in dispute between the parties.

Pr obl em and sol uti on:

Thus, the acconmmopdati on according to claim1l as granted
differs fromthat disclosed in D1 in that:

the washing device is designed in the form of
sprinklers or showers which are electronically
controlled and | ocated at a side of the closet type of
device and at such a level that water sprinkled during
operation of the washing device is directed obliquely
rearwardly towards the udder and al so towards the rear
part of the floor of the closet type of device where

t he droppings are deposited.

Therefore, the problemto be solved by the invention is
to provide an efficient way of cleaning the animal's
udder as well as of the place of the closet type of

devi ce where the droppings are deposited.

This is achieved by the characterizing features of
claiml and especially in that the washing device is so
| ocated that it delivers water obliquely rearwardly
towards the udder and al so towards the rear part of the
fl oor of the closet type of device where the droppings
are deposited, so that both the rear part of the floor
and the animal's udder are cl eaned sinultaneously by
the sane single neans.
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I nventive step

As al ready put forward, D1 does not indicate a specific
solution to the above probl em

D2 mainly teaches a skilled person to provide a film of
water on the floor of the mlking parlour during

m | ki ng process in order to avoid droppings to adhere
to the floor (page 10, ultimte paragraph), the
renmovi ng of the droppings taking place once the cows
have left the mlking parlour (see page 11, |lines 6 and
7, 27 to 30; page 12, paragraph 4, three first |ines)
by increasing the water pressure in the water pipe
(page 11, lines 6 to 9). Alternatively thereto, D2
proposes to flood the floor so that droppings are
washed away.

This can only be achi eved, because in D2 the floor is a
solid concrete floor, that is not structured as a grid
floor (as it is in Dl1). This neans that the teachi ng of
D2 cannot be applied to a closet type of device where
the floor or the rear part of the floor is structured
as a grid floor, because it would neither be possible
to flood this type of floor nor to provide it with a
filmof water.

Consequently, a person skilled in the art would not
contenpl ate applying the teaching of D2 to a cl oset
type of device according to DI.

Furthernore, even if it was possible to apply the
teaching of D2 to an accommodati on according to D1, the
resul ti ng accommodati on woul d not disclose all features
of claiml1l in suit. As a matter of fact, the first

par agr aph of page 12 of D2 solely discloses, that the
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sanme liquid can be used to shower the udder and to
clean the floor and that for this purpose, udder
showers or manually controll abl e shower heads are
provi ded.

D2 does not state that these showers are identical with
the nozzl es (Zerstéauberdisen 14) which are neant to
clean the floor (see page 10, ultimate paragraph;

page 11, lines 8,9), said showers are solely said to
cooperate with the cleaning system (page 12, lines 7,
8).

Therefore D2 does not disclose that the water is
di rected sinul taneously towards both the udder and the
rear part of the fl oor.

Additionally, it appears fromD2, figures 1, 2, 3 and 4
that the sprinklers are positioned near the pit and
behi nd the animal and al t hough they even may be

consi dered to be positioned, although near the pit,
somewhat | aterally of the animal (possibility which is
never nentioned) and although it is said page 9, second
par agraph that the piping 15, 16 supporting the
sprinklers can be installed in any direction, this
information is not sufficient to conclude that the
sprinkled water will be directed obliquely rearwardly,
and even less that it will be directed in the direction
of both the udder and the rear part of the floor near
the pit.

Therefore D2 does not disclose that water sprinkled
during operation of the washing device is directed

obliquely rearwardly.

Thus, even a hypot hetical conbination of DI and D2
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woul d not lead to the subject-matter of claim1l in
suit.

5.5 Docunment D3 is concerned wth delivering confined
streans of warm water upon the cow s udder. There is no
reference of directing the water towards the floor. The
probl em of cleaning the floor is not addressed by said
docunent. Therefore D3 is |less relevant than D2 and
cannot lead to the clained features either.

5.6 Accordingly, neither a conbination of the docunents D1
and D2, nor a conbination of docunments D1 and D3 woul d
|l ead to the subject-matter of claim1 as granted, which

consequently, involves an inventive step.

5.7 Clainms 2 to 4 are dependent on claim 1. These clains
are therefore patentable by virtue of claiml.

O der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The patent is maintained as granted.

The Regi strar: The Chai r man:

G Mgouliotis C. A J. Andries
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