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Summary of Facts and Submn ssions

1718.D

The opposition division's interlocutory decision that

t he anmended European patent No. 0 693 889 (according to
the third auxiliary request presented at the ora
proceedi ngs before the opposition division) net the
requi renents of the EPC was posted on 23 Novenber 1999.

Appel lant P (patentee) filed an appeal and paid the
appeal fee on 3 February 2000, and filed a statenent of
grounds on 3 April 2000.

Appel ant O (opponent 1) filed an appeal and paid the
appeal fee on 31 January 2000, filed a statenent of
grounds on 31 March 2000 but wi thdrew the appeal on
6 February 2002, thus becom ng party as of right O.

Appel lant AV (opponent |1V) filed an appeal on

27 January 2000, having paid the appeal fee on

26 January 2000, and filed a statenent of grounds on
31 March 2000.

Al'l parties were sunmoned to oral proceedi ngs which
took place on 14 May 2002 with appellants OV and P
present. The parties as of right O, Ol (opponent I1)
and O 1l (opponent Ill) were not present but, in
accordance with Rule 71(2) EPC, the oral proceedi ngs
took place wi thout them

Each of the sets of clains for the various requests of
appel l ant P has two i ndependent clains, firstly an

I ndependent apparatus claimand secondly an i ndependent
nmet hod claimincluding essentially all the wordi ng of
the apparatus claimof the respective set.
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The i ndependent apparatus claiml of the main request

(i.e. of the patent as granted) reads:

"A |l oop fastener material assenbly (10) conprising one
or nore nmultilayer sheets of |oop fastener material for
the | oop portion of a hook and | oop fastener, said | oop
fastener material conprising in order: (1) a |oop |ayer
(14) on its first major surface, said |oop |ayer
conprising (a) a nultiplicity of flexible | oops adapted
to be rel easably engaged by the conpl enentary hook
portion of the hook and | oop fastener and (b) a base
| ayer to which said | oops are anchored, and (2) a
pressure-sensitive adhesive layer (18) on its second
maj or surface;

characterized in that said | oop fastener materi al
is arranged in said assenbly such that the adhesive
| ayer (18a) of an overlying portion (12a) of said | oop
fastener material is in direct contact with the |oop
| ayer (14b) of an underlying portion (12b) of said | oop
fastener material, said | oops being such that, when
said overlying portion of said | oop fastener materi al
is renoved from said assenbly, said | oops of said
underlying portion are presented in an engagabl e
state.”

Caiml of the first auxiliary request is the sane as
claim1 of the main request except:

- that it adds thereto the wording

"sai d sheet optionally conprising a rel ease
control agent incorporated into said | oops and/ or
a rel ease control agent applied to the surface of
said | oops prior to arranging said | oop fastener
material into said assenbly”
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- and amends the wording "said | oops being such
that" near the end of the claimto

"said | oops and said pressure-sensitive adhesive
and said optional release control agent being such
that".

Caiml of the second auxiliary request is the sane as
claim1 of the first auxiliary request except:

- that it adds thereto the wording

"sai d | oops of said underlying portion are such
that they are conpressed by said overlying portion
when arranged in said assenbly"

- and anends the last 12 words of the claim1l as
granted to

"said | oops of said underlying portion are
restored to an engagable state after renoval of

said overlying portion."

The i ndependent clains of the third auxiliary request
r ead:

"1. A loop fastener material assenbly (10) conprising
one or nore nultilayer sheets of |oop fastener materi al
for the | oop portion of a hook and | oop fastener, said
| oop fastener material conprising in order: (1) a | oop
| ayer (14) on its first mpjor surface, said |oop |ayer
conprising (a) a nultiplicity of flexible | oops adapted
to be rel easably engaged by the conpl enentary hook
portion of the hook and | oop fastener and (b) a base
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| ayer to which said | oops are anchored, and (2) a
pressure-sensitive adhesive layer (18) on its second
maj or surface; said sheet optionally conprising a

rel ease control agent incorporated into said |oops
and/or a release control agent applied to the surface
of said loops prior to arranging said | oop fastener
material into said assenbly; characterized in that said
| oop fastener material is arranged in said assenbly
such that the adhesive |ayer (18a) of an overlying
portion (12a) of said |loop fastener material is in
direct contact with the | oop |layer (14b) of an
underlying portion (12b) of said | oop fastener
material, said | oops of said underlying portion are
such that they are conpressed by said overlying portion
when arranged in said assenbly and are presented in an
engagabl e state when said overlying portion is renoved
fromsaid assenbly, said | oops and sai d pressure-
sensitive adhesive and said optional release contro
agent being such that said adhesive | ayer adheres
sufficiently strongly to said | oops that when said
overlying portion of said |loop fastener material is
renoved from said assenbly, said adhesive tends to pul
said |l oops so as to restore themto an engagabl e
state.”

"8. A nethod characterized in that it conprises the
steps of:

(1) providing an assenbly (10) conprising one or nore
mul til ayer sheets of |oop fastener material for the

| oop portion of a hook and | oop fastener, wherein said
| oop fastener material conprises in order: (1) a |oop
| ayer (14) on its first mpjor surface, said | oop |ayer
conprising (a) a nultiplicity of flexible | oops (15)
adapted to be rel easably engaged by the conpl enentary
hook portion of the hook and | oop fastener and (b) a
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base | ayer, and (2) a pressure-sensitive adhesive |ayer
(18) on its second major surface, said sheet optionally
conprising a rel ease control agent incorporated into
said | oops and/or a release control agent applied to
the surface of said |loops prior to arranging said | oop
fastener material into said assenbly, wherein said | oop
fastener material is arranged in said assenbly such
that the adhesive | ayer (18a) of an overlying portion
(12a) of said |oop fastener material is in direct
contact with the loop |ayer (14b) of an underlying
portion (12b) of said |oop fastener material, said

| oops of said underlying portion are such that they are
conpressed by said overlying portion when arranged in
said assenbly and are presented in an engagable state
when said overlying portion is renoved fromsaid
assenbly, said | oops and said pressure-sensitive
adhesi ve and said optional release control agent being
such that said adhesive | ayer adheres sufficiently
strongly to said | oops that when said overlying portion
of said |oop fastener material is renoved from said
assenbly, said adhesive tends to pull said | oops so as
to restore themto an engagable state; and (2) renoving
an overlying portion of said |oop fastener nateri al
fromsaid assenbly such that the adhesive |ayer of said
overlying portion is separated fromthe | oops of said
underlying portion, so as to present said | oops of said
underlying portion in an engagable state.”

The foll ow ng docunents were cited in the appea
pr oceedi ngs:

Al Ofer from Acker Textilwerk GrbH to Bei ersdorf AG
dated 26 Cctober 1989

A2 Ofer from Acker Textilwerk GrbH to Bei ersdorf AG
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dated 14 May 1990

M nutes (three pages) by M Bollweg of visit from
persons of Mchels, Rheda to Beiersdorf AG on
13 Decenber 1989

Letter from Bei ersdorf AG to Ford-Wrke AG dated
17 May 1990

Letter from Beiersdorf AGto Vol kswagen AG dated
21 May 1991

Bei ersdorf AG provisional product information
"tesaband 7182 (spater 4606)"

BMW sheet 8 357 831 "W ckel band Pol yest ervel our™
(31 Cctober 1991)

Tel ef ax nessage (four pages) Beiersdorf UK Limted
to Dieter Meltzer of Beiersdorf AG dated
20 Decenber 1991

Debit note fromLisa Draxlmaier GrbH to Bei ersdorf
AG in respect of price differential on tesaband
4606 dated 23 Novenber 1992

Affidavit of Eric Bollweg of Beiersdorf AG dated
10 May 1999 (six pages)

M nutes (two pages) of neeting between Velcro
Eur ope SA and Bei ersdorf representative dated
20 Septenber 1992

Docunent from Tybor to Vel cro Europe SA dated
12 Novenber 1992
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Docunent from Tybor to Vel cro Europe SA dated
12 Novenber 1992

Docunent from Lamtor SA to Vel cro Europe SA dated
5 Novenber 1992

Docunent from Lamtor SA to Vel cro Europe SA dated
20 Novenber 1992

Product Aut horisation (four pages) for production
by Vel cro Europe SA of product Vel our PS 07 dated
5 April 1993

I nvoice from Vel cro Europe SA to Beiersdorf SA for
product Vel our POLPSO7 dated 25 March 1993

Proposal (four pages) from Velcro Europe SA to
Ford Hal ewood/ Texacro Ltd presented 29 Novenber -
2 Decenber 1993

Affidavit of Domi ngo Nadal dated 28 July 1999 and
its English translation (four pages)

FR-A-2 610 488

EP- A-0 319 249

Informati on Di sclosure Statenent (two pages) filed
at the United States Patent and Trademark O fice
by M nnesota M ning and Manufacturing Conpany on
27 July 1995 concerning US Application Serial No.
08/ 374920

US-A-5 605 729 granted on US Patent Application
Serial No. 374920, published after the present
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priority date

Action on US Patent Application Serial No.
08/ 374920 by United States Patent and Tradenark
Ofice, mailed 17 August 1995 (five pages)

Action on US Patent Application Serial No.
08/ 374920 by United States Patent and Tradenark
Ofice, mailed 20 May 1996 (four pages)

Reply to D5A, from M nnesota M ning and
Manuf act uri ng Conpany, dated 18 Decenber 1995 (si X

pages)

Reply to D5B, from M nnesota M ning and
Manuf act uri ng Conpany, dated 28 June 1996 (four

pages)

US- A-4 994 054
US-A-4 973 513
US-A-4 973 326

US-A-5 066 289

EP-B-0 258 015

D10(F) Translation into French of D10

D11

D12

D13

US-A-4 761 318

US- A-3 849 840

GB-A-1 438 721
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R1 EP-A-0 517 275

R2 EP-A-0 211 564

Statement of Dr Leigh E. Wod, 3 pages, undated, filed
with appellant P's letter of 27 Septenber 1999

The parties opposing the patent argued in the appea
proceedi ngs that its subject-matter |acked novelty or
was not inventive on the basis of two alleged public
prior uses, a product marketed by the proprietor

hi nsel f before the priority date and various published
prior art docunents, and contravened Articles 83, 84
and 123 EPC

Appel I ant P countered the other parties' objections.

Appel  ant P requests that the decision under appeal be
set aside and the patent be naintained as granted (main
request) or on the basis of the auxiliary requests 1 to
3 filed during the oral proceedings.

Appellant AV and (in witing) parties as of right O
and A1 request that the decision under appeal be set
asi de and the patent revoked.

Party as of right A1l nade no request in the appea
proceedi ngs.

Reasons for the Decision

1

2.

1718.D

The appeal s are adm ssi bl e.

Explicit disclosure of D8
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Lines 38 to 52 of colum 1 of D8 state that "... hook
and | oop fasteners ... the mating portions of such
fasteners are difficult to attach with pressure-
sensitive adhesive in the conventional manner by
cutting and applying pressure-sensitive adhesi ve coated
fastener portions fromlong yardage rolls of supply
material. The pressure-sensitive adhesive wll adhere
to the surface of the fastener material against which
it is wound on a roll unless a release coating is

provi ded on the fastener material, which is difficult
and inpractical, or unless the adhesive is covered by a
rel ease liner which nust be renoved prior to attachnent
of the fasteners to a garnent."

The skilled person learns fromthe cited passage that
it is "difficult and inpractical” to provide a rel ease
coating on the fastener material but the board does not
consider that the skilled person would concl ude that
the provision is "inpossible".

Three of the exanples given by "The Oxford English
Dictionary (Second Edition) On Conpact Disc - 1994" for
the word "inpractical" are

- "1947 E. W F. Feller Instrunent & Control Mnua
p. vii, The nunber of units to be controlled in a
single plant all tend to render hand contro
i mpractical if not inpossible.”

- "1962 E. CGodfrey Retail Selling & Organiz. ii. 21
On a busy ground floor, carpeting would be
I npractical."

- "1973 Sci. Amer. Mar. 113/2 The second cal cul ating
nmethod. .is too conplicated and inpractical to
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expl ain here.”

In the above exanples "inpractical" does not nean
"1 npossi bl e".

Sonetinmes "inpractical" is used to nean "inpossible".
However if the drafter of D8 had intended "inpractical"”
to mean "inpossible", then he would not have |inked the
words "difficult” and "inpractical"” by the word "and"

si nce sonet hi ng cannot be both difficult and

I npossi bl e.

If the skilled person is in any doubt as to the neaning
of the word "inpractical" then there remains the word
"difficult” and this word clearly does not nean

I npossi bl e.

Dr Wod, one of the inventors |listed on the front page
of D8, wites in the second paragraph of section 4 of
his statenent that "we felt that applying such a

rel ease coating onto a hook or |oop nechanical fastener
woul d require high coating weights and woul d be
difficult or inpractical to acconplish.” Thus, even
assum ng that "inpractical"” means "inpossible", there
still remains the alternative of "difficult" so that
even Dr Whod does not say that the provision of a

rel ease coating on the fastener material was considered
I npossi bl e.

Dr Wod wites in the first paragraph of section 4 of
his statenent that the disclosure of background art in
D8 nerely relates to their "expectations relative to
the application of hook and | oop fastener materials on
di apers using conventional |ong yardage tape rolls" and
in the second paragraph of section 4 that they "did not
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actually attenpt to nmake | ong yardage rolls of pressure
sensitive adhesive coated hook or | oop materials wth
rel ease coatings."

However what counts for the person skilled in the art
reading D8 is not the internal devel opnent history
within the 3M conpany of fasteners on | ong yardage
rolls. D8 should be read as it would have been read by
the person skilled in the art on the publication date
of D8.

The board does not consider that the verb "will" is
used in the cited passage "The pressure-sensitive
adhesive wll adhere ... unless ..." to express

i nprobability. Had inprobability been intended then the
verb "woul d* woul d have been used instead of "will". On
the contrary, to describe doing sonmething as "difficult
and inpractical" |eads the reader to assune that an
attenpt has been made to do it and even that the
attenpt succeeded but that the nethod would not be
repeated because it was difficult or e.g. unecononic.

Thus the board finds that lines 38 to 52 of colum 1 of
D8 di sclose to the skilled person two types of rol
wound | oop/ hook fasteners, the first of which has a

rel ease coating on the fastener material to prevent
adhesi on of the pressure-sensitive adhesive to the
surface of the fastener material against which it is
wound on the roll

This disclosure in D8 is clear and explicit, it is not
contradicted by the fact that D8 goes on to disclose
fasteners with heat sensitive adhesive, and it needs no
interpretation in the light of a later docunent. Thus
the board's finding is not inconsistent with decisions
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T 572/88, T 763/89, T 71/93 and T 312/94 cited by
appel I ant P.

Caiml of the main request (i.e. as granted) - novelty

D8 di scl oses (see section 2.4 above) a | oop/ hook
fastener material assenbly in accordance with the first
part of claim1l as granted (page 8, line 20 to the word
"material" in line 27).

The claimconcludes with the wording "said | oops being
such that, when said overlying portion of said | oop
fastener material is renoved fromsaid assenbly, said
| oops of said underlying portion are presented in an
engagabl e state.”

In both D8 and the present invention, the |oops are
covered by the overlying portion when in the assenbly
and are presented (i.e. reveal ed) when the overlying
portion is renoved.

The opposed patent as granted states that the engagabl e
state is achieved as follows, taken singly or in
certai n comnbi nati ons:

- "the loops are such that they can w thstand bei ng
contacted by the overlying adhesive |ayer in the
assenbly substantially w thout being conpressed
and are capabl e of engagi ng conpl enentary hook
fastener material upon being di spensed" - page 2,
lines 57 to 59,

- "the | oops are warped or conpressed by the
overlyi ng adhesive layer ... but recover to an
"engagabl e state” ... upon being di spensed" -
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page 2, line 59 to page 3, line 3

- "substantially solely as a result of their own
i nherent properties"” - page 3, lines 4 and 5,

- "the recovery of loft may be assisted through
interaction with the overlying adhesive | ayer™
page 3, line 5.

Lines 38 to 52 of colum 1 of D8 do not state whether
the | oops are presented in an engagabl e state when the
overlying portion is renoved but the board considers
this to be the only realistic possibility, particularly
in the absence of any indication in D8 of a problem of
hook to | oop engagability.

It nmust be renenbered that only in certain enbodi nents
of the present patent is the engagable state reached
follow ng action by the adhesive of the overlying
portion on the underlying |oops. In the other

enbodi nents of the present patent the engagable state
may be achi eved in conventional ways e.g. the loops in
the assenbly are in an engagable state even while in
the assenbly but are nerely covered by the overlying
portion, or the |oops are pushed down in the assenbly
by the overlying portion and spring up of their own
accord when the overlying portion is renoved. Claiml
as granted includes all these possibilities. Wile
appel l ant P considers that the arrangenent disclosed by
lines 38 to 52 of colum 1 of D8 is not workabl e,
claim1l as granted does not specify any feature to
overcone the alleged unworkability and the claimis not
restricted so as to avoid what the board considers to
be explicitly and inplicity disclosed by D8.
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Page 2, lines 39 to 41 of the patent as granted state
that "it has been known to brush the | oop portion of
the I oop fastener material to restore to an open
condition which will readily engage the conpl enentary
hook fastener material”

However the opposition division found on page 10 of its
deci sion that none of the prior art cited in the

opposi tion procedure made any reference either to the
probl em of | oops being presented in a non-engagabl e
state, or to the necessity for an additional step such
as brushing. In the appeal proceedi ngs, appellant P has
not cast doubt on this finding.

Thus the board does not accept the argunent that the

| oops disclosed by lines 38 to 52 of columm 1 of D8
woul d need to be brushed after being uncovered and that
therefore the prior art |oops would not be presented in
an engagabl e state.

Thus the board considers that Iines 38 to 52 of

columm 1 of D8 inplicity disclose presentation of the
| oops in an engagabl e state when the overlying portion
IS renoved.

Therefore the board concludes that D8 explicitly and
inplicitly discloses an arrangenent covered by claim1
of the main request i.e. as granted.

The subject-matter of this claimtherefore | acks
novelty (Articles 52(1) and 54 EPC) and so is

unal | owabl e.

Accordingly the main request is dism ssed.
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The auxiliary requests - anendnents

The optional wording added to claim 1l as granted to
arrive at claiml of the first auxiliary request (see
section V above) is derived fromclaima8 both as
originally filed and as granted.

The anmended wordi ng near the end of claim1l of the
first auxiliary request (see section V above) is
derived frompage 7, line 28 to page 8, line 4 of the
originally filed description (page 4, lines 14 to 20 of
the description as granted).

The anendnent nade to claim 1l of the first auxiliary
request to arrive at claiml1 of the second auxiliary
request (see section VI above) is derived fromclaim?2
both as originally filed and as granted.

The amendnents made to claim 1l as granted to arrive at
claim1 of the third auxiliary request are those dealt
with in sections 5.1 to 5.3 above and an anendnent
derived fromclaim3 both as originally filed and as
gr ant ed.

The anendnents restrict claim1 of each auxiliary
request conpared wth claim11 as granted.

Thus there is no objection under Article 123(2) or (3)
EPC to the anended clains 1.

It wll be seen later in this decision that the first
and second auxiliary requests fail because of their
respective claim1. Therefore the board will not
concern itself here with the anendnents nade to the
other clains and to the description to arrive at these
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requests.

Moving to the third auxiliary request, its claim8 is
an i ndependent nethod clai mwhich is an anended version
of the granted claim 11 (originally filed claim11).
The versions of the nethod claimfollows closely the
wording of claim1l of the respective request. Caima8
of the third auxiliary request is unobjectionable under
Article 123 EPC basically for the same reasons as those
given for claiml of the third auxiliary request

(except that claim8 includes the original and granted
clainms 12 and 13 not 2 and 3).

The dependent clains of the third auxiliary request are
what remains of the original and granted dependent
clains after sonme of them have been incorporated in the
i ndependent clains 1 and 8.

The description of the third auxiliary request has been
anmended nerely to keep it inline with the clains. The
drawi ngs of the third auxiliary request are as
originally filed and as granted.

Thus there are no objections under Article 123 to the
version of the patent according to the third auxiliary
request.

Caiml of the first auxiliary request - novelty

Wil e the added wording in this claim(see section V
above) defines an optional feature and so cannot
contribute to novelty, in any case lines 38 to 52 of
columm 1 of D8 disclose a rel ease control agent

(rel ease coating).
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Regardi ng the anmended wording in claim1 of the first
auxi |l iary request (see section V above), the board
found in section 3.7 above that lines 38 to 52 of
colum 1 of D8 inplicity disclose presentation of the
| oops in an engagabl e state when the overlying portion
is renoved. This can only be due to the properties of
D8's | oops, pressure-sensitive adhesive and rel ease
control agent. Thus these three conponents are such
that the engagable state is achieved.

Accordingly the subject-matter of claiml of the first
auxi liary request |acks novelty (Articles 52(1) and 54
EPC) and so is unal |l owabl e.

Accordingly the first auxiliary request is dismssed.

Claim1 of the second auxiliary request

As set out in section VI above, this claimadds to
claiml1l of the first auxiliary request that "said | oops
of said underlying portion are such that they are
conpressed by said overlying portion when arranged in
sai d assenbly" and concludes that "said | oops of said
underlying portion are restored to an engagable state
after renoval of said overlying portion."

Thus claim 1 of the second auxiliary request excludes

I nconpressi bl e | oops (which are engagabl e before being
part of the assenbly, becone unengagabl e not because of
a change of shape but nerely by being covered by the
overlying portion, and becone engagabl e again after the
overlying portion is renoved).

However the board does not consider that inconpressible
| oops would be normal in the field of hook and | oop
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fasteners. Indeed appellant P explained in the ora
proceedi ngs that he was not aware of rolled up | oop
fastener material with inconpressible |oops in the
prior art but that a certain degree of conpressibility
woul d be expect ed.

Thus, while lines 38 to 52 of colum 1 of D8 do not
speci fy whether the known | oops are inconpressible or
conpressible, the latter - even if not the only
possibility - would at | east be an obvi ous choice for
the skilled person. As set out in section 3.7 above,
the cited passage in D8 inplicity discloses
presentation of the loops in an engagabl e state when
the overlying portion is renoved. This can only be
achieved - if the | oops are conpressed when wound in
the roll - if the loops are restored (i.e. regain their
shape at least to a certain extent) when unrolled.

Thus claim 1l of the second auxiliary request is not
al | onabl e because its subject-matter is not inventive
(Articles 52(1) and 56 EPC).

Thus the second auxiliary request is dismssed.

Caiml of the third auxiliary request

The essential difference between claim1l of the second
auxiliary request and that of the third auxiliary
request is that of "said | oops and sai d pressure-
sensitive adhesive and said optional release contro
agent being such that said adhesive | ayer adheres
sufficiently strongly to said | oops that when said
overlying portion of said |loop fastener nmaterial is
renoved from said assenbly, said adhesive tends to pul

said |l oops so as to restore themto an engagabl e
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state.™

Claim1 of the third auxiliary request has been
objected to in the appeal proceedi ngs under

Article 100(b) EPC (Article 83 EPC - sufficiency of

di scl osure) basically with the argunent that the claim
does not sufficiently identify the type of |oop, the
type of adhesive and the type of optional release
control agent needed to achieve the desired result.

The board considers however that, with the information
in the patent specification at his fingertips, the
skill ed person would be able to choose, with an

accept abl e anount of trial and error, the two (or
optionally three) variables such that when put
together, the desired result is achieved.

Claim1 of the third auxiliary request has al so been
objected to in the appeal proceedings under Article 84
EPC (clarity). An objection to an anended cl ai m under
Article 84 EPC may only be consi dered when the all eged
deficiency is a consequence of the anendnents. In the
present case the objection is inpermssible since
claiml1l of the third auxiliary request is effectively
the sane as clains 1 to 3 as granted, a conbination

al ready present in the granted patent whose claim3
included clains 1 and 2 by reference.

Caim1 of the third auxiliary request - novelty and
I nventive step versus D8

Lines 46 to 51 of colum 1 of D8 state that "The
pressure-sensitive adhesive will adhere to the surface
of the fastener material against which it is wound on a
roll unless a release coating is provided on the
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fastener material ... or unless the adhesive is covered
by a rel ease liner".

Thus D8 does not disclose using the adhesive |ayer to
adhere sufficiently strongly to the |oops so as to pul
theminto an engagable state. So the clai ned subject-
matter is novel over the disclosure of D8.

Mor eover, D8 teaches agai nst adhesion and therefore

| eads away fromthe present invention which is

t heref ore not obvious when starting fromthe disclosure
of D8.

The board cannot accept the argunent that the prejudice
in D8 no | onger existed at the present priority date
because by then D9 had been published, for the reason
that DO did not disclose the problem of adherence of
the pressure-sensitive adhesive to the surface of the
fastener material itself.

Al | eged public prior uses - Beiersdorf AG and Vel cro
Eur ope S. A

Appel lant AV argues that the subject-matter clained in
appel lant P's requests is not patentable in view of two
al | eged public prior uses, nanely

- firstly that Beiersdorf AG sold and delivered
Ger man manuf actured Tesaband 4606 to Lisa
Dr axl mai er GrbH on 16 Novenber 1992 (supported by
docunents Al to Al10 and B9, in particular by A9);
and
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- secondly that Velcro Europe S.A sold Velcro
manuf act ured Tesaband 4606 to Beiersdorf S. A on
25 March 1993 (supported by docunents Al10 and Bl
to B9, in particular by B7).

12.2 Both al |l eged public prior uses concern tapes with a
vel our on one nmmjor surface and an adhesive on the
ot her. Sone of the cited docunents Al to A10 and Bl to
B9 are acknow edged by appellant OV to be internal
docunents intended to illustrate the history of
devel opnent of the tapes and not to prove public
di scl osure.

The board notes that what was all egedly produced, what
was al |l egedly proposed for production and what is now
produced is not a single, unchanged tape but tapes
bearing different nanes and nunbers (Tesaband 7182 and
4606 - see A6; and Velour PS 07 - see B6), from

di fferent manufacturers (Beiersdorf AG and Vel cro
Europe S.A.) and with different constructions (rubber
based adhesive and water based acrylic pressure
sensitive adhesive - see A10, section 13; w thout |iner
- see A6, maybe with liner - see A8, page 1, |ast

par agraph; different velours - see B9, section 9).

12.3 On the basis of the disclosure of D8, the board has
al ready decided that the subject-matter of claim1l of
the main request and of claim1 of the first auxiliary
request is not new and that of claim1l of the second
auxiliary request is not inventive. Therefore these
requests were dismssed as a whole, see sections 4, 7
and 9 above.

Therefore, as far as these requests are concerned, it
I's unnecessary for the board to deci de whet her the

1718.D Y A
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al l eged public prior uses are proven and, if so,
whet her al so they render the subject-matter of these
requests unal | owabl e.

Instead the board can nove straight on to the third
auxi |l iary request.

Even when considering this third auxiliary request, it
wi Il be seen fromthe reasons bel ow that the board does
not need to deci de whet her appellant OV has
sufficiently proved that Tesaband 4606 was sold to Lisa
Dr &xl mai er GibH on 16 Novenber 1992 or to Beiersdorf
S. A on 25 March 1993, what the construction of each
sol d Tesaband 4606 was, and whet her each sale was a
normal sale with no secrecy requirenents being inposed
on the purchaser.

I nstead the board will continue by exam ni ng what the
consequences would be if appellant OV s allegations
were correct.

The tapes were intended for various uses such as

wr appi ng cabl es, see A5, section 1, paragraph 3 and B6,
the section entitled "Field of Use". In these uses, at

| east before the priority date, the tapes were used on
their owmn i.e. not wwth a nmating conponent to nmake up a
hook and | oop fastener. M Bollweg states in section 14
of A10 that "the Tesaband 4606 product .. was attached
to the body of the door by neans of hook nmaterial

pat ches" but he is relying on B8 which concerns an
event nore than seven nonths after the priority date.
Moreover B8 clearly indicated that it is only a
proposal (at this already too late tine) to change the
current systemin the future (at an even nore |ate
tine) by a | oop tape attached to CFM22 hooks. M Nada
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wites in section 8 of B9 that "the | oop fabric becones
i n an engagabl e state for successfully receiving a hook
(Vel cro part) conponent” but his use of the present
tense inplies that he is witing of what was done in
1999, there is no evidence that this was the practice
before the priority date.

However appellant OV argues that the tapes, even if
not intended to be one half of a hook and | oop
fastener, nevertheless had all the features of the

cl ai med subject-matter, nanely a | oop fastener materi al

assenbly on its own wi thout the mating hook fastener.

Since claiml of the third auxiliary request specifies
"(1) a loop layer (14) on its first major surface, said
| oop layer conprising (a) a nultiplicity of flexible

| oops” it would need to be proven that the allegedly
sol d tapes al so conprised | oops suitable for | oop-hook
f ast eni ng.

However the docunents Al to A9 and Bl to B7 do not
mention | oops. Sonme of these docunents nention vel our
but, as appellant OV stated during the ora

proceedi ngs, vel our need not necessarily consist of

| oops e.g. intact, uncut | oops.

The lack of information on this topic in the docunents
may be due to | oops being uninportant on the all eged
sal e dates since the tapes were not intended to be one
hal f of a hook and | oop fastener.

M Bollweg states in section 3 of AlO that "Tesaband

4606 ... conprised a loop material" and M Nadal states
in section 8 of B9 that "Tesaband 4606 is a | oop fabric
(brushed fabric - velour). However they are witing in
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1999, long after the priority date, and they give no
docunentary evidence that the allegedly sold tapes
conprised | oops. Even hearing these persons as

wi t nesses woul d not overcone this |ack of docunentary
evi dence. B8 nentions "l oop tape" but does not specify
whet her this |oop tape is Tesaband 4606 and anyway was
witten nore than seven nonths after the priority date
and still further concerned a proposal (i.e. not

sonet hing that had actually been done even at the tine
B8 was witten, still less before the priority date).
Furt her nore when describing the current system B8 only
i ndi cates the use of "tape" whereas the proposed
changes indicate "l oop tape" thereby suggesting that

| oops were not present in the then current system and
were only proposed long after the priority date of the
present patent.

Moreover there is no disclosure in docunents Al to A9
and Bl to B7 (and not even in Al10, B8 and B9) that the
adhesi ve | ayer adhered sufficiently strongly to the

| oops as to tend to pull themto restore themto an
engagabl e state when the tapes were unwound. |ndeed the
| ast paragraph of page 1 of A8 states that "if we can

i ncrease the adhesion we may have to use a liner"™ which
inplies that a strong adhesi on of adhesive to | oops was
to be avoi ded.

It nmust be renenbered that the | oops of the tapes of
these alleged public prior uses (if indeed they had

| oops) were not intended for engagenent w th hooks and
it has not been proven that it was realised before the
priority date that these tapes could be attached with
hooks, see section 12.5 above.

Therefore, at |east before the priority date, the
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skill ed person | ooking at the above nentioned all eged
public prior uses had no interest in restoring hooks to
an engagabl e state because he had no idea that they
were to engage anyt hi ng.

The board noreover sees no verifiable evidence fromthe
parties that the | oops of the allegedly sold tapes were
ai ded to an engagabl e state when the tapes were
unwound, by neans of the adhesive.

Accordingly the board does not find that the Beiersdorf
AG and Vel cro Europe S. A alleged public prior uses
destroy the novelty of the subject-matter of claim1l of
the third auxiliary request.

Before the priority date, the skilled person woul d not
have consi dered these allegedly sold tapes as a
starting point for a hook and | oop fastener. As
originally conceived, the tapes were generically
different fromthe |oop portion of a hook and I oop
fastener. The idea that they m ght be used as such cane
much | ater, see section 12.5 above.

Thus these allegedly sold tapes, on their own or in
conbi nation with any prior art docunment, would not |ead
the skilled person in an obvious way to the subject-
matter of claiml of the third auxiliary request.

D3, D4 and D5A to Ds5D

In D3 appellant P admts that there was a material on
the market prior to the present priority date, having
hooks on one major surface and pressure sensitive
adhesi ve on the other, wound on itself in roll form
such that the hooks and adhesive were in contact.
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D4 is the USA patent (corresponding to the present
opposed patent) which resulted fromthe application to
which D3 refers. DSA to D5D are the letters to and from
the United States Patent and Trademark O fice
concer ni ng D3.

These docunents D3 and D5A to D5D thus concern the hook
material part of a hook and | oop fastener. There is
nothing in these docunents or in the marketed hook
fastener which woul d suggest both to change the hook
fastener (normally nore rigid than the | oop fastener)
into a | oop fastener and to sel ect the conponents of
the resultant | oop fastener such that the adhesive
adhered sufficiently strongly to the | oops as to tend
to pull themto restore themto an engagabl e state when
the material was di sassenbl ed.

These docunents thus destroy neither the novelty or the
i nventive step of the subject-matter of claim1l of the
third auxiliary request.

O her cited docunents and conbi nati on of teachings from
the prior art

D2 is the equivalent of D8 which was discussed starting
in section 2 above.

D1 (and its equivalent D6), D7, D9 to D13, Rl and R2
provide no hint to the skilled person to provide a | oop
fastener (of a hook and | oop fastener) whose adhesive
adheres sufficiently strongly to the underlying | oops
when in the assenbled state that the adhesive tends to
pull the |oops to restore themto an engagable state
when the material is disassenbl ed.
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14. 3 The board can see no way that the cited prior art
(including the alleged public prior uses (see
section 12) and the acknow edged marketed product (see
section 13)) taken singly or in conbination wth the
other prior art cited during the appeal proceedings
could lead the skilled person in an obvious way to the
subject-matter of claim1 of the third auxiliary
request .

15. Caiml of the third auxiliary request is therefore
al l owabl e, as is the i ndependent nethod claim8 for
basically the sane reasons. Clains 2 to 7 and 9 to 13,
dependent on clains 1 and 8 respectively, are al so

al | owabl e.

The patent can therefore be maintained in the version
according to the third auxiliary request.

O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent in the foll ow ng version

- clainms 1 and 8 of the third auxiliary request as
filed during the oral proceedings,

- clains 2 to 7 and 9 to 13 as maintained by the
Qpposi tion Division,

1718.D Y A
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- description pages 2 to 8 as maintained by the
Qpposition Division, and

- drawi ngs Figures 1 to 3 as nmintai ned by the
opposi tion division.

The Regi strar: The Chai r man:

G Mgouliotis C. Andries
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