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Summary of Facts and Submn ssions

2919.D

Mention of the grant of European patent No. 0 416 620
in respect of European patent application

No. 90 117 192.6, filed on 6 Septenber 1990, claimng
priority fromtwo earlier applications in the U S A
(404804 of 8 Septenber 1989 and 501202 of 29 March
1990), was published on 4 June 1997 (Bulletin 1997/23)
on the basis of 19 clains, the independent clains

bei ng:

"1. A nonwoven fabric lamnate conprising a first |ayer
of thernoplastic filanments fornmed froma first

t hernopl astic polyner and a second | ayer of discrete

t hernopl astic fibres forned froma second thernopl astic
pol ymer, wherein the |ayers are positioned in |am nar
surface-to-surface relationship, wherein the |layers are
heat bonded in discrete areas, and wherein the
thernoplastic polynmer in at |least said first layer is
an ol efin copolyner having a crystallinity of |ess than
45% "

"5. A nonwoven fabric lamnate conprising a first |ayer
of thernoplastic filaments forned froma first

t hernopl astic polyner and a second | ayer of discrete
thernopl astic fibres forned froma second thernopl astic
pol ymer, wherein the |ayers are positioned in |am nar
surface-to-surface rel ati onship, wherein the |ayers are
heat bonded in discrete areas, and wherein the

t hernopl astic polyner in at least said first layers is
an olefin terpolynmer having a crystallinity of |ess
than 45% "

On 4 March 1998 a Notice of Qpposition against the
granted patent was filed, in which the revocation of
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the patent in its entirety was requested on the grounds
set out in Articles 100(a), 100 (b) and 100(c) EPC

In the notice of opposition nunmerous docunments were
cited under the heading "Article 100(a) EPC', w thout
however any argunent being given. The objection
pursuant to Article 100(b) EPC was based on a | ack of
di scl osure of the nethods of neasurenent of the
crystallinity. No argunments were nentioned regarding
Article 100(c) EPC

By a decision taken on 4 Novenber 1999 and issued in
witing on 17 Novenber 1999 the Qpposition D vision
revoked the patent. That decision was based on the
clains as granted as the nmain request and two
addi ti onal sets of 15 clains each, filed during the
oral proceedings on 4 Novenber 1999, as auxiliary
requests.

The Opposition Division held that the requirenents of
Article 83 EPC were not net. In particular, the patent
in suit |acked any description of how the required
crystallinity was to be neasured. Crystallinity being
an essential technical feature of the invention, the
| ack of information regarding its measurenent nethod
rendered the disclosure insufficient. The skilled
person was not able to carry out the clainmed subject-
matter because an essential technical feature was
defined by a property which the skilled person was
unabl e to determ ne.

Apart fromthe above, w thout being decisive, it was
not ed

- that it was not clear whether the crystallinity of
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the pol yner as such or that of the fibres in the
garnent were neant and

- that a precise neasurenent of the crystallinity,
of which the clained limts were apparently
adj acent to known val ues, was essential for the
determ nati on of novelty.

On 20 January 2000 the Proprietor (Appellant) |odged an
appeal agai nst the above decision and paid the
prescribed fee sinultaneously. Wth the Statenent of
Grounds of Appeal, which was filed on 27 March 2000,

t he Appellant submtted five new sets of clains as
auxi |l iary requests, which were, however, w thdrawn
during the oral proceedings held on 10 Cctober 2001.

The Appellant, in witing and orally, argued that

(a) The opposition was not adm ssible for |ack of
substanti ation. Any |lack of disclosure of the
measuri ng nmet hod woul d concern Article 84 EPC,
whi ch was not a ground for opposition.

(b) Fromthe wording of Clains 1 and 5, supported by
the information of the patent specification, it
was clear that the crystallinity of the polyner
starting material fromwhich the fibres were spun
shoul d be neasured, not that of the fibres in the
| ayers. Regarding the nmeasuring nethod, it was not
contested that different nethods | eading to
different results existed, but the skilled person,
working in the am nate fabric industry and
famliar with polynmers, would, on the basis of his
general know edge and the information contained in
the patent in suit, have known how to determ ne
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the crystallinity, in particular, to use the
Differential Scanning Calorinetry (DSC) nethod,
which was indicated in the patent in suit and

whi ch was the standard nmethod for measuring the
crystallinity of polyners. The opponent had failed
to show that the skilled person would not be able
to manufacture the clainmed | am nates.

The Respondent's witten and oral argunents can be
summari zed as foll ows:

(a) The opposition based on Article 100(b) had been
found adm ssible by the Opposition Division. Since
key information was mssing fromthe patent, as
had al ready been argued in the notice of
opposition, there was no reason to declare the
opposi tion i nadm ssi bl e now.

(b) According to the wording of Claiml, it was the
crystallinity of the polyner in the | ayer of
thernoplastic filanments that should be | ess than
45% However, the description indicated that the
crystallinity of the polyner starting material was
nmeasured. Therefore, the skilled person was at a
|l oss as to which crystallinity should be neasured.
Moreover, the patent in suit did not provide any
definition or neasuring nethod for the
crystallinity value. Various known nethods led to
different results. If the polynmer in the |ayer was
to be neasured, the thermal history of the sanple
al so played a role in the crystallinity val ue.
Nothing in the patent in suit indicated DSC as the
met hod of choice or howto cal culate the
crystallinity fromany neasurenents, nor was DSC
the standard nethod for the determ nation of
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crystallinity at the priority date of the patent
in suit. The skilled person was famliar wth the
use of polyner layers in producing | am nates and
in garnments made out of such |am nates, but he was
not a polymer specialist. Therefore he woul d not
recogni ze that DSC was the crystallinity nmeasuring
nmet hod actually used in the patent, which only
indicated nelt tenperature ranges and not how to
measure or calculate crystallinity. Since the
crystallinity was an essential feature of the
clains, the public should be able to ascertain
whet her a product fell within the scope of the
clainms. In view of the wide variety of possible
results, such was not the case. Therefore, the
skill ed person could not carry out the clained
subj ect-matter

The Appel | ant requested that the decision under appea
be set aside and that the patent be nmintained as
granted. He further requested to reject the opposition
as inadm ssible and to remt the case to the first

i nstance for further prosecution. The request for
refund of the appeal fee was w thdrawn.

The Respondent requested that the appeal be dism ssed
and, if it were allowed, to remt the case to the first
i nst ance.

Reasons for the Decision

1

The appeal is adm ssible.

Adm ssibility of the opposition

2919.D
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The Appel |l ant argued that the opposition was
i nadm ssi ble for lack of substantiation, which argunent
refers to the requirenents according to Rule 55(c) EPC

Therefore, the question arises whether an indication of
the facts, evidence and argunents has been presented in
support of the grounds on which the opposition is
based.

The term"indication" in Rule 55(c) EPC neans that the
Proprietor and the Opposition Division should be able
to understand, w thout undue burden, the case that is
bei ng made agai nst the opposed patent in the Notice of
Qpposition. This requirenent does not exclude the
possibility that the Proprietor and the Opposition

Di vision m ght have to undertake a certain anount of
interpretation. Furthernore, the requirenents under
Rul e 55(c) EPC nust be distinguished fromthe strength
of the Qpponent's case, i.e. whether the case presented
in the Notice of Opposition is sufficient to have the
pat ent revoked. This neans that al so unconvincing or
even incorrect argunents nmay suffice to render an
opposition adm ssible. The nerit of such argunents wl|
however be taken into account during the opposition
proceedi ngs and thus be reflected in the fina

decision. This is in agreenent with established case

| aw (Case | aw of the Boards of Appeal of the European
Patent office, 3rd edition 1998, VII.C. 8.5).

In the second paragraph of the statenent of grounds of
opposition ("Facts and argunents") under the headi ng
"Article 102(b) EPC', the Respondent stated: "The

pat ent opposed does not disclose the invention in a
manner sufficiently clear and conplete for it to be
carried out by a person skilled in the art." Then a
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detail ed analysis of Caim1l, the patent specification
and the exanples is given and the conclusion is drawn
that (i) there is no disclosure of the crystallinity of
the filanments in the exanples, so that it is not
possi bl e to judge whether the various | am nate exanpl es
fall within the scope of Cdains 1 and 5, (ii) that no
explanation is given regarding the crystallinity
measuri ng nethod, so that it is not possible to
determ ne whether or not a particul ar product neets the
requirenments of Clains 1 and 5, iii) that the
crystallinity of only one copol yner used in the
exanpl es has been indicated, which is no indication for
the crystallinity of filaments or fabric | am nates
formed fromit.

So the statenent of grounds for the opposition contains
both a specific legal reason (insufficiency of

di scl osure; Article 100(b) EPC) as well as an
argunent ati on based on facts and evi dence rel ated
thereto (the analysis of Caim1, the patent

speci fication and the exanpl es and the concl usi ons
drawn fromthat).

Whet her the rel evance of the argunents brought forward
or their correctness are sufficient to revoke the
patent is of no inportance. In this case, it is
therefore irrel evant whether the argunents brought
forward by the Opponent refer to Article 84 EPC or
Article 83 EPC. For adm ssibility of the appeal, it is
sufficient that the argunents are such that an arguable
case i s established.

In this light, in the Board' s view, there can be no
doubt that the case nmade agai nst the patent on the
ground of |ack of sufficient disclosure is, wthout
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undue burden, understandable. Therefore, the statenent
of grounds for the opposition is sufficient to render
the opposition adm ssible in so far as Article 100(b)
I S concerned.

In respect of the latter, however, nowhere in the EPC
Is there any basis for the concept of partia

adm ssibility of oppositions. Oppositions are either
adm ssible or they are not. Therefore, the argunents
whi ch rendered the opposition based on Article 100(b)
EPC adm ssi bl e, render the opposition as a whole

adm ssible (T 212/97 of 8 June 1999, not published in
Q) EPO, Reasons, point 3.1). Wether other grounds,
argunents and evidence are admtted into the
proceedings at a later stage, is left to the discretion
of the Opposition Division (Article 114(1) and 114(2)
EPC) and Board (Article 111(1) EPC) and will depend on
the facts of the case (G 10/91, QJ EPO 1993, 420,
Reasons point 16).

Article 83 EPC

2919.D

According to Article 83 EPC, the European patent
application nust disclose the invention in a manner
sufficiently clear and conplete for it to be carried
out by a person skilled in the art. In the present

case, the clained subject-matter concerns a nonwoven
fabric lam nate conprising a nunber of |ayers having a
certain conposition. In order to conply with Article 83
EPC, the skilled person should therefore be able to
produce such a lamnate, starting fromthe materials as
defined in the clains and described in nore detail in
the patent specification. In this respect, the Board
agrees with the Respondent that the skilled person in
this case is soneone famliar wth the production of
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| am nat es, but not necessarily accustoned to the
details of polyner preparation.

The Respondent's argunents regarding |ack of disclosure
basi cally concern two points: (i) which material is the
subject of the crystallinity neasurenent (is it the

pol ynmer before processing into filanments, or the
polymer in the lamnate layer?) and (ii) no nethod for
measuring crystallinity is indicated, nor is there any
description of a cal cul ati on based on any neasurenent
data. It is clear that both points do not concern the
process steps for the production of the | am nate, but
rather refer to the starting material fromwhich the

| ayers of the |am nate are nade. However, since the
person skilled in the art of making | am nates woul d not
be involved in producing the polyner starting
materials, the question is not whether that person
woul d be able to produce the required pol yner, but

whet her he woul d be able to obtain it; in other words,
whet her the starting naterials were actually avail abl e,
so as to enable the skilled person to produce the

| am nat es.

The starting materials in the present case are two

t hernopl astic polyners at | east one of which is an
ol efin copolyner having a crystallinity of |ess than
45%

The patent specification, in all instances where
crystallinity is nentioned, consistently refers to the
crystallinity of the polynmer fromwhich the | am nate

| ayer is fornmed (page 2, lines 1 to 2, 18 to 22, 49 to
page 3, line 5 13 to 16; page 4, line 48 to page 5,
line 7). Since a possible |ack of disclosure should be
assessed in the light of the information contained in
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the patent in suit as a whole and not only in the
clains, even if Claiml were not clear as regards the
material of which the crystallinity should be neasured,
the patent specification is consistent in that the
copol ymer fromwhich the |lam nate |ayer is forned
shoul d have the required crystallinity, that is, before
it has been processed into the | am nate | ayer.
Therefore, the skilled person was in a position to
recogni ze which material was subject to the
crystallinity neasurenent. Hence, to asses the
conpliance with Article 83 EPC, the question to be
answered i s whether the skilled person would be able to
obtain a polyner of the required crystallinity.

According to Exanples 1 and 2 of the patent in suit, "a
copol ynmer manufactured by Shell G| Conpany and

desi gnated "Shel | ® WRS 6-144 3% et hyl ene"” was used for
formng the lam nate | ayers according to the invention,
i nstead of the usual unnodified polypropyl ene,

i ndi cat ed as "Exxon® PD3125" and "Exxon® PD3214". The
copolyner is said to be produced by copol yneri zi ng
propyl ene with 3% by wei ght of ethylene and to have a
broadened nelt tenperature range conpared to unnodified
pol ypropyl ene, resulting in a | ower bonding tenperature
of between 135-138°C (Exanple 1). This information

| eads to the conclusion that the copol yner, although
its crystallinity has not been explicitly disclosed,
falls within the terms of Cdaim1 and that it is a
comerci al product that the skilled person can sinply
buy. As regards the other polyners nentioned in the

pat ent specification and those used in Exanples 3 and
4, the information is consistent in that a certain
anount of ethylene should be incorporated in order to
arrive at the required crystallinity of the polyner,

whi ch has a broadened nelt tenperature range conpared
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to unnodified pol ypropyl ene (page 2, line 48 to page 3,
line 5, 15 to 16; page 4, line 52 to page 5, line 3).
The latter is denonstrated in Figures 3 and 4, which
show neasurenents of the exothermal heat fl ow,
expressed in mMW as a function of the tenperature, of

t he propyl ene copol yner used in the invention

(Figure 4) as conpared to a prior art polypropyl ene
with higher crystallinity (Figure 3), respectively. As
to the neasurenent underlying these figures, the
Respondent argued that the person skilled in producing
fabric | am nates would not be able to recognize it, nor
woul d he know how to cal cul ate the polyner's
crystallinity out of the data so obtai ned. However, as
poi nted out above, it was not necessary for the skilled
person to produce the polynmer hinself. He could buy the
commercially avail abl e product, as the comrercia
product used in Exanples 1 and 2 of the patent in suit
uncontestedly shows, or he could otherw se obtain the
appropriate starting material froma polyner supplier
who i s capabl e of producing a polyner of the required
crystallinity. Therefore, the information contained in
the patent in suit is sufficient for the skilled person
to obtain the polyner starting material from which the
| ayers for the | am nates now cl ai red can be produced.

Since it has never been denied that the skilled person
could actually prepare the clained | am nates once the
starting material was available, the Board is satisfied
that the invention is sufficiently disclosed for it to
be carried out by the skilled person, so that the

requi renents of Article 83 are net.

The patent had been revoked on the ground of |ack of
sufficient disclosure (Article 100(b) EPC). The ot her
poi nts raised by the opponent (Articles 100(a) and
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100(c) EPC) have not been considered by the first

i nstance, so that the Board considers it appropriate to
remt the case for further prosecution, in agreenent
with the subsidiary requests of both parties.

Or der

For these reasons it is decided that:

1. The deci si on under appeal set aside.

2. The case is remtted to the departnent of first
i nstance for further prosecution.

The Regi strar: The Chai r man:

C. Eickhoff R. E. Teschenacher

2919.D



