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Summary of Facts and Subm ssi ons
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The appeals are fromthe interlocutory decision of the
Qpposition Division posted on 26 Novenber 1999
concerning the mai ntenance in anmended form of European
patent No. 0 462 272, granted in respect of European
pat ent application No. 91 904 310.9.

In the decision under appeal the Opposition Division
consi dered that the grounds for opposition under
Article 100(a) to (c) did not prejudice maintenance of
the patent in the formaccording to the main request
filed at oral proceedings held on 17 June 1999.

The appellants I, Il and Il (opponents I, Il and I11)
each | odged an appeal against this decision, received
at the EPO on 21, 17 and 24 January 2000, respectively.
The paynent of all three appeal fees was recorded on

24 January 2000. The statenents setting out the grounds
of appeal were received at the EPO on 16, 22 and

24 March 2000, respectively. Appellant |1l requested
refund of the appeal fee because of a substanti al
procedural violation allegedly commtted by the

Qpposi tion Division.

The foll ow ng docunments which featured in the
opposition procedure were considered as relevant in the
appeal proceedings:

Dl: US-A-3 616 031;

D3: US-A-3 928 920;

D4: DE-A-2 207 896 (priority docunment for D3);
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D5: "Sonderdruck aus textil praxis international -
1987, Heft 11", pages 1344 to 1346, 1351 to 1354:
"Anl agen zur Herstellung von Vliesstoffen fur die
Aut onobi | i ndustrie”;

D10: "WVliesstoff-Techni k", Arbeitgeberkreis
Gesamttextil - Frankfurt am Main, 1987,
pages 4.16, 4.17, 4.78, 4.79

D14: US-A-3 619 322;

D20: Extract from "Nonwovens", Yearbook 1988: "How to
make uphol stery fabrics on a needl el ooni, by J.P.
D | o;

D23: Special Information Bulletin, Gilon SA "Bonding
Non-wovens by Means of Copol yam de Melt-bondi ng
Fibres SWSS POLYAM D GRI LON Types K 115
and K 140", 7/77,

D24: JP-A-59-137554, with abstract and translation.
Moreover, the follow ng evidence filed by the patentee
during opposition proceedings played a role in the

appeal proceedings:

War ner decl aration: declaration of Dr. S. Warner dated
21 March 1997;

Warner report: front page and pages 9 of a report of
Dr. S. Warner;

MIller report: front page and pages 10 and 20 of a
report of Dr. Mller;
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Dilo declaration: declaration of J.P. Dilo dated 9
Novenber 1994.

In an annex to the sumons for oral proceedings
pursuant to Article 11(2) Rules of Procedure of the
Boards of Appeal the Board expressed its prelimnary
opi nion that the decision under appeal did not appear
to be affected by a substantial procedural violation.
Mor eover, as regards an alleged |ack of sufficiency of
di scl osure, the Board considered that, since the

m gration of the second thernoplastic fibers referred
toin claiml under consideration was apparently caused
by the hot fluid passing through the web, the invention
appeared to be sufficiently disclosed. It also

consi dered the objections raised in respect of added
subject-matter, novelty, and inventive step as needing
further discussion during the oral proceedings.

Oral proceedi ngs took place on 24 Septenber 2002.

The appel l ants requested that the decision under appeal
be set aside and that the patent be revoked.

Appel lant 11l maintained its request for reinbursenent
of the appeal fee.

The respondent (patentee) requested that the appeal be
di sm ssed and the patent be maintained in anended form
on the basis of the clains and description filed during
oral proceedi ngs and draw ngs as granted.

| ndependent clains 1 and 11 read as foll ows:
"1. A nethod for producing a nonwoven fibrous, flexible

panel having a textured outer surface (54), conprising
the steps of: providing a needled web (52) having a
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back surface, said needl ed web (52) being conprised of
i nterengaged first fibers and second, thernoplastic

fi bers; needl epunching said web to produce the textured
outer surface (54) conprising at |east a portion of
said first fibers and said second thernoplastic fibers,
sai d back surface being | ocated opposite the textured
outer surface (54); and passing a fluid, at a
tenperature sufficient to nelt at |east a portion of
sai d second thernoplastic fibers, through said web (52)
in adirection fromthe textured outer surface (54)
toward said back surface so as to cause mgration of
said nelted second thernoplastic fibers towards said
back surface and to produce a plurality of weld joints
of said nelted second thernoplastic fibers which bind
together at least a portion of said first fibers
towards said back surface, the textured outer surface
(54) thereafter being substantially free of said
second, thernoplastic fibers".

"11. A nonwoven fibrous, flexible panel conprising a
needl ed web (52) having a textured front outer surface
(54) and a back surface di sposed opposite thereof and
including interengaged first fibers and second

t her mopl astic fibers which have been at |east partially
nelted, said outer textured surface (54) being
substantially free of said second thernoplastic fibers
and said web having a plurality of weld joints forned
by said nelted second thernoplastic fibers and which
bind together at |east a portion of said first fibers
proxi mate sai d back surface, and wherein no backing

| ayer is required at the back surface of the web to
secure the fibres in place, said panel being producible
by the followi ng nmethod: providing a needl ed web havi ng
a back surface, said needl ed web conprised of

i nterengaged first fibers and second thernoplastic
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fi bers; needl epunching said web to produce the textured
outer surface conprising at |least a portion of said
first fibers and said second thernoplastic fibers, said
back surface | ocated opposite the textured outer
surface; and passing a fluid, at a tenperature
sufficient to nelt at |east a portion of said second
thernoplastic fibers, through said web in a direction
fromthe textured outer surface toward sai d back
surface, whereby said second thernoplastic fibres

m grate toward said back surface, to produce a
plurality of weld joints of said nelted second

t hernopl astic fibers between at |east a portion of said
first fibers, the textured outer surface thereafter
bei ng substantially free of said second thernoplastic
fibers".

The argunents of appellant | can be summarized as
fol |l ows:

The amendnents filed by the respondent during oral
proceedi ngs were not adm ssi bl e because of their late
filing. A request of simlar scope was already filed by
t he respondent, and there was no reason to adm t
further anmendnents at such a | ate stage of the

pr oceedi ngs.

By stating: "whereby said second thernoplastic fibres
mgrate..." the text of claim1l differed fromthat of
claiml reciting: "so as to cause mgration...",
because the term "whereby" had different inplications
than "so as". Hence, the anmendment of claim 11

i ntroduced both new subject-matter and a | ack of
clarity.

The expression "substantially free" in clains 1 and 11
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was vague and indefinite and resulted in a | ack of
clarity of these cl ains.

As regards novelty, the subject-matter of claim1l was
known from D1 and D3. These docunents did not
explicitly disclose that the starting material for the
met hod was a needl ed web, nor that a mgration of
fibers took place. However, the mgration of the nelted
fibers was the direct result of the fluid passing

t hrough the web. Mreover, it was clear for a skilled
person that a preneedl ed web was used in D1 and D3,
since such a preneedl ed web was normal ly taken in the
prior art as a starting nmaterial, as shown in D18

and D20.

In any case, the subject-matter of clains 1 and 11 was
obvious in view of the teachings of D24 and D3 or DL.
D24 al ready disclosed shrinking and nelting of the
second thernoplastic fibers so as to provide a textured
outer surface substantially free of said second fibers.
As there was no disclosure in D24 of how the web was
heated, the skilled person would ook in the prior art
for a suitable heating process. Since D3 and D1 were
concerned with the obtention of a textured outer
surface, the skilled person would apply the heating
process described in D3 or D1, consisting in passing a
hot fluid through the web, to the nethod known from D24
thereby arriving directly at the subject-matter of
claim1l1l. Indeed, a mgration of the nelted second
thernoplastic fibers was the direct result of the
passage of fluid, independent fromthe duration of such
fluid passage and from whet her the heating was effected
shockl i ke or not. Moreover, the term "shocklike" used
in D1 and D3 nmerely referred to the rapid heating of
the web through its thickness, but did not inply that
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the web was heated only for a very short tine.

Appel lant Il concurred with the argunentation of
appellant I, and additionally submtted that with the
amendnment of claim5 the protection conferred by the
patent was extended over that conferred by the patent
as mai ntai ned by the Opposition Division. Miintenance
of the patent with such claim5 would result for the
appellants in a reformatio in peius of the decision of
the first instance.

Furthernore, the subject-matter of claim1l was

di scl osed by docunent D10. In particular, D10 discl osed
that the starting material was a pre-strengthened
("vorverfestigte") web, and this clearly inplied, for
the skilled person, a pre-needled web. The disclosure
of documents D20 and D23 was al so prejudicial to the
novelty of the subject-matter of claim1.

Al so as regards inventive step the conbi nati on of D24
and D10, disclosing the heating of the web by neans of
a fluid passing therethrough, would directly lead to
the clained subject-matter, as equally would the

conbi nation of D24 with either D4, D5 or D23.

The argunents of appellant 11l can be summarized as
foll ows.

The application as filed disclosed that the second
thernopl astic fibers were pulled away fromthe textured
outer surface, but did not explicitly nention the

m gration of said fibers towards the back surface. If
the fibers were pulled away primarily because of their
shrinkage, as apparent fromthe Warner decl aration
submtted by the patentee, then a mgration of the
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fi bers thensel ves was clearly not disclosed, even
inmplicitly.

Since claim 11l specified that no backing | ayer was
required at the back surface of the web to secure the
fibres in place, its subject-matter included a panel
both without and with a backing layer. In contrast
thereto, claim1ll in the formas maintained by the
OQpposition Division defined that no backing | ayer was
provi ded, thereby excluding the presence of a backing
| ayer. As a consequence, the anmendnent of claim 11l
resulted in an extension of the protection conferred by
the patent over that conferred by the patent as

mai nt ai ned by the Opposition Division. Mintenance of
the patent with such claim 11 would result for the
appellants in a reformatio in peius of the decision of
the first instance.

In claim1l it was not clear whether the term "whereby"
in the expression "whereby said second thernoplastic
fibres mgrate toward said back surface" referred to
the direction of the fluid flow or to sonething el se.
Furthernore, the redundancy of features in claim1ll
also resulted in a lack of clarity.

Al so as regards novelty, in addition to the subm ssions
of appellants | and Il, the disclosure of docunent D24
was relevant, nanely in respect of the subject-matter
of claim1ll. Indeed, also in the product of D24 the
fibers having |lower nelting point were absent fromthe
outer surface, and a uniformdistribution of weld

j oi nts was obtai ned which was identical to that
obt ai nabl e by passing a fluid through the web.
Furthernore, an internedi ate product having no backing
| ayer was explicitly shown in D24.
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In respect of inventive step, appellant IIl concurred
with the argunentation of appellants |I and Il and
further observed that the mgration referred to in the
clainms was directly obtained when fibers were nelted
and fluid was passed through the web. Such m grati on,
however, did not have any particular technical effect,
since a soft outer textured surface was already present
in D24, and in D1, D3, D10 as well. Therefore, the
probl em underlying the patent in suit could only be
seen in the provision of an alternative fibrous panel.
Furthernore, D1 disclosed that the pressure caused by
the fluid passing through the web was advantageous in
that it provided nore uniform bonding. Hence, the
provision in the method of D24 of a heating nethod in
which fluid passed through the web was obvi ous. Such
provi sion was obvious also in view of the teaching

of D14.

Appellant 11l requested refund of the appeal fee on the
grounds of substantial procedural violations commtted
by the Opposition Division. The decision under appeal
was i nadequate in its reasoning in relation to novelty
and inventive step because it gave no reason why the
Division ignored the teaching of D24 which descri bed
how the nelted I ownelting point fibres bound together
the high nmelting point fibres proxinmate the back
surface, and because the decision nerely stated that

t he subject-matter of claim 1l was considered to

i nvol ve an inventive step for the sane reasons given
for claiml. Mreover, opponent Ill was not given
sufficient tine to consider the main and auxiliary
requests filed by the patentee at the oral proceedi ngs
during opposition proceedings, and there was no nention
in the mnutes of opponent Ill's protests to the filing
of the | ate anendnents.
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In support of its request the respondent relied
essentially on the foll ow ng subm ssions:

According to the patent in suit, the nonwoven fi brous
panel was obtained by passing hot fluid through a
needl ed web conprising first fibers, and second

t hermopl astic fibers having a | ower nelting point than
the first fibers. By doing this, an outer surface
substantially free of second thernoplastic fibers was
obt ai ned, because the second thernoplastic fibers had
col | apsed by nelting and shrinking, as described in the
Warner report. The distribution of second thernoplastic
fi bers throughout the web had consequently changed,
wher eby the second thernoplastic fibers had m grated
towards the back surface since they were no | onger
present on the outer surface. The direction of fluid
flow was irrelevant for the obtention of this result,
as confirmed by the Warner and MIler reports, and

i ndeed a nonwoven panel in accordance with the patent
in suit did not have a gradient of distribution of the
second thernopl astic fibers. Anyway, the feature that
second thernoplastic fibers were pulled away fromthe
outer surface of the web was clearly disclosed in the
application as filed, and this clearly constituted a
di scl osure of the mgration of said second

thernopl astic fibers, independently from whether the
m gration was caused by a nelting and shrinking of the
fibers only or by the passage of fluid through the web.
The anmendnment of claim 11 consisting in replacing
"provi ded" by "required" was made in response to the
obj ection under Article 123(2) EPC raised by

appellant 11, that the application as filed only

di scl osed that sonme specific backing |layers could be
di spensed wth, not that a backing | ayer was generally
absent. Also the introduction of all the features of
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original claim1 in claim1l was nmade to overcone the
obj ection raised by the appellants under Article 123(2)
EPC that claim 11 did not include a reference to the
method of claiml. It was true that, by doing so, a
certain redundancy was generated; however this was the
only manner for the respondent to overcone the
objection and at the same time avoid further objections
under Article 123(2) without unduly restricting the
claim Furthernore, the nmeaning of the expression
"whereby said second thernoplastic fibres mgrate
toward said back surface" corresponded to the neaning
of the expression "so as to cause mgration of said
second thernoplastic fibers"” and the text of claiml
did not | eave any doubt that the mgration was |inked
to the direction of fluid passage.

D1 was concerned with a panel in which bonds were
formed also onto the textured outer surface, not only
proxi mate the back surface. Simlarly, in D3 and D4,
the thernoplastic fibers having | ower nelting
tenperature were present on the outer surface of the
panel because they were not nelted there during the
manuf acturing process. According to the teaching of
docunent D18, the total fiber mass was bound together,
ie also the fibers onto the textured outer surface, as
confirmed by the Dilo declaration. The sane applied for
t he net hod and panel disclosed by D20. Docunent D23 was
concerned with obtaining a uniform bonding across the
sheet, ie wth bonds also on the outer surface. In
docunent D24 there was no nmention of nelting the fibers
by convection heating, and a nelting of the

t hermopl astic fibers having a | ower nelting point in
the region of the web proximate the back surface was
not di sclosed. Therefore, the clainmed subject-matter
was novel .
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It also involved an inventive step. Indeed, the skilled
person woul d not consider to heat the web of D24 by
passi ng hot air therethrough, as this would result in
nelted fibres reaching the bottomof the web, and this
woul d be in contrast with the specific objective of
docunent D24 to avoid a backing resin layer, ie a |ayer
of nelted fibres, on the bottom of the web.

Furthernore, D24 did not disclose a mgration of nelted
fibers, but nerely a mgration before nelting due to
the shrinking of the fibers. D1, D3 and D14 al

referred to a shockli ke heat treatnment and did not

di sclose a mgration of nelted fibers.

Reasons for the Decision

1

2876.D

The appeal is adm ssible.

Amrendnent s

Formal adm ssibility of the amendnents

Since claim 1l of the respondent's request was filed
during the oral proceedings the question of

adm ssibility of the request arises because of its late
filing.

In the present case, claim1l differs fromclaim1l of
the previous main request on file (ie claim1l of the
patent in the form considered all owabl e by the
Qpposition Division; see the letter of the respondent
dated 5 Decenber 2000) by way of the follow ng
amendnent s:

(i) the introduction of a reference to the nethod of
produci ng a nonwoven panel according to original
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claiml1 by reciting all the steps thereof;

(ii) the substitution of the term "provided" wth
"required"; and

(iii1) the insertion of the text "whereby said second
t hermopl astic fibers mgrate towards said back
surface".

Amendnent (i) introduces a reference to the nethod of
original claiml and, together with amendnent (iii), to
the nethod of claim1 of the present request.

Amendnent (ii) cannot be regarded per se as late filed,
since it was nmade for overcom ng an objection pursuant
to Article 123(2) EPC rai sed by appellant 111 for the
first time inthe letter of 10 July 2002, ie about two
nmont hs before the date of oral proceedings.

In the Board' s opinion, the anendnents do not give rise
to any conplex technical or |egal issues. Hence, if the
new request is admtted, it would not substantially

| engt hen the proceedings. In particular, it would not
render an adjournnment of the oral proceedi ngs necessary
(see T 633/97, point 2). For these reasons, the Board
admts the new request filed during oral proceedings.

Article 123 EPC

Claim1 corresponds to claim1 as granted. Since the
pat ent was opposed al so on the grounds of

Article 100(c) EPC, it nust be investigated whether the
subject-matter of claim1 extends beyond the content of
the application as filed (Article 123(2) EPC)

Claim1 differs fromclaim1l of the application as
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filed in substance only in that it additionally defines
that the fluid is passed "so as to cause mgration of
said nelted second thernoplastic fibers towards said
back surface".

In the application as filed, the term"mgration" is
not mentioned, but it is disclosed (see page 9,

lines 13-19) that "by pulling such fluid (heated to a
tenperature that will nelt at |east a portion of the
second thernopl astic type fibers to produce weld
joints, not shown, thereof) in a direction from
recircul ati on chanber 40 into drum chanber 60,
liquefied second thernoplastic type fibers will be
pul l ed away fromthe textured outer surface 54". Hence,
the application clearly and unanbi guously di scl oses
that nelted (ie liquefied) fibers are pulled away from
the textured outer surface, and that according to the
patent in suit this effect is caused by the fluid
pulled in the direction fromthe textured outer surface
towards the back surface. In the Board's judgenent,
since the pulling away of the liquefied fibers by the
fluid corresponds in effect to the definition of
claiml1 that the fluid passes through the web so as to
cause mgration of said second thernoplastic fibers
towards said back surface, the subject-matter of
claim1l does not extend beyond the application as
filed.

Consi dering the disclosure of the patent in suit, the
Board cannot follow the argunent of the respondent that
the direction of fluid flow was irrelevant for the
mgration to take place. As regards shrinking of the
fibers, the Board does not contest the evidence filed,
nanely the Warner declaration and report, and the
MIller report, according to which an equally acceptable
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resul ting carpet product (see eg the \arner

decl aration, page 2, first paragraph), ie one having a

textured outer surface substantially free of |ow

mel ting point second thernoplastic fibers, is obtained

as a result of the partial nelting and shrinking of the
fibers which is independent fromthe nmethod of heating.

However, this evidence does not apply in the present
case, for the follow ng reasons. As submtted by the
respondent in the opposition proceedings (see letter
dated 16 April 1998), this evidence was produced during
litigation proceedings before the United States
District Court, district of Massachusetts, involving
two US patents simlar to the patent in suit. However,
the clains of these US patents do not refer to a
mgration of the fibers. In the present case the
situation is quite different, because claiml
explicitly refers to a mgration of the nelted fibers
and this feature, which was presented as providing a
significant technical effect during the exam nation
proceedi ngs (see the letter of the applicant dated

1 February 1994), is a further limting feature in that
it requires the nelted fibres thenselves to nove
towards the back surface under the action of the
passing fluid as is explicitly stated in the patent in
suit.

Mor eover, the respondent has not disputed the fact that
the passing fluid causes a novenent (ie mgration) of
the nelted fibres.

Claim 1l results fromclaim 10 of the application as
filed, which begins with "A nonwoven fi brous panel
produced by the nethod of claim1". Caimll
accordingly refers to the method of original claim1l by
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stating "said panel being producible by the foll ow ng
nmet hod" and by reciting thereafter all the features
thereof, with the addition of the expression "whereby
sai d second thernoplastic fibres mgrate towards said
back surface" which does not give rise to objections
under Article 123(2) EPC for the reasons given above
(see point 2.2.1). In this respect, the Board notes
that al though this expression differs in wording from
t he correspondi ng expression of claiml: "so as to
cause mgration of said nelted second thernoplastic

fi bers towards said back surface", in particular
because the term "whereby" is present instead of "so
as" as pointed out by appellant |, these expressions
are identical in their substance since both refer to
the effect, ie the mgration, caused by the passage of
fluid.

The product features referred to in claim1l (from
"conprising a needled web..." to "...said panel being
produci bl e") are the clear and direct consequence of a
manuf acturing nmethod carried out in accordance with
claiml of the application as fil ed.

Finally, claim 11l defines: "and wherein no backing

| ayer is required at the back surface of the web to
secure the fibres in place". In the Board' s view, since
the application as filed describes that the fibres are
secured in place by nmeans of the weld joints fornmed by
the ownelting point second thernoplastic fibres (see
eg page 9, lines 13 to 19 of the application as filed),
it also clearly and unanbi guously discloses that a
backi ng layer is not required for that purpose.

Therefore, the Board cones to the conclusion that the
amendnents of claim 11l do not give rise to objections
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under Article 123(2) EPC

The subject-matter of the dependent clains is directly
and unanbi guously derivable fromthe divisional
application as filed, and the description of the patent
in suit is adapted to be consistent with the clains as
anmended.

Hence, the anmendnents do not introduce subject-matter
whi ch ext ends beyond the content of the application as
filed (Article 123(2) EPC).

As stated above, claim1l corresponds to granted claiml
and claim 11l has been restricted, with respect to
granted claim 11 which does not contain any reference
to the manufacturing nethod, to a panel obtainable by a
speci fic manufacturing nethod.

Therefore, the anendnents do not result in an extension
of the protection conferred (Article 123(3) EPC)

It follows that none of the amendnents give rise to
obj ections under Article 123(2) and (3) EPC

bj ections raised in respect of "reformatio in peius”

Appel lant 111 objected to the amendnent of claim 11 on
t he basis that the maintenance of the patent with such
a claimwould result in a reformatio in peius of the
deci si on under appeal. Replacing the term "provided" by
"required" inplied an extension of the scope of the
claim

It is true that claim 11l as anended i ncl udes al so
nonwoven panel s having a backing | ayer, although the
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presence of such a backing |layer is clearly excluded
fromthe scope of claim1l as mmintained by the

Qpposi tion Division. However, the anmendnent of claim 11
was made by the respondent in order to neet an
objection put forward by the appellant during the
appeal proceedings, in circunmstances where the patent
as maintained in anmended form woul d ot herwi se have to
be revoked as a direct consequence of an inadm ssible
amendnment held all owabl e by the Opposition Division in
its interlocutory decision. In such circunmstances, in
order to overcone the deficiency, according to G 1/99
(QJ 2001, 381) the patent proprietor/respondent may be
allowed to file requests, as foll ows:

- inthe first place, for an anmendnent introducing
one or nore originally disclosed features which limt
the scope of the patent as nmi ntained;

- if such alimtation is not possible, for an
amendnent introducing one or nore originally disclosed
features which extend the scope of the patent as

mai ntai ned, but within the limts of Article 123(3)
EPC;

- finally, if such amendnents are not possible, for
del etion of the inadm ssible amendnent, but within the
[imts of Article 123(3) EPC.

Since in the Board's view an anendnent introducing one
or nore originally disclosed features which [imt the
scope of the patent as maintained is not possible in

t he present case, nor has such an anmendnment been put
forward by any of the parties, and the anmendnent of
"provided" to "required" in claim21l introduces an
originally disclosed feature (see above point 2.2.2)

2876.D Y A
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whi ch extends the scope of the patent as nmi ntai ned,
but within the limts of Article 123(3) EPC (see above
point 2.2.5), it must be concluded that the amendnent
of claim1ll satisfies the conditions of G 1/99 and is
as a consequence all owabl e.

Appel lant 1l also objected to the anendnent of
dependent claim5 under the principle of the
prohibition of reformatio in peius.

Claim5 is anmended so as to correspond to claim5 as
granted. In the formas maintained by the Qpposition
Division claim5 was anended by del etion of the
particul ar enmbodi ment that the second thernoplastic
fi bers conprise biconponent thernoplastic fibers.
However, the anmendnent of claim5 consisting in the
reintroduction of this particular enbodi nent, cannot
extend the protection because claim5 is properly
dependent on claim 1 which defines the broadest scope
of protection. Therefore, the maintenance of the patent
with claim5 as anended cannot be said to put the
appellants in a worse position than if they had not
filed an appeal .

Clarity (Article 84 EPQ

In the Board's judgnent, taking into consideration the
anmendnents nmade by the respondent to the clains, the
patent neets the requirements of Article 84 EPC.

Appel lant | objected that the expression "substantially
free" in clainms 1 and 11 was not clear. However, this
expression was already present in the clains as granted
and noreover, in the Board' s opinion, it is an
acceptable definition in this field of technol ogy for
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the reasons already set out in the decision under
appeal (page 5, "Further observations") in response to
this objection being raised by opponent |11 during the
opposi ti on proceedi ngs.

The appel lants al so objected to the term "whereby” in
claim1l. In the Board's view, the expression "whereby
sai d second thernoplastic fibers mgrate" clearly
refers to the effect that the fluid has on the nelted
fibres, and thus corresponds to the definition of
claiml1l "so as to cause mgration of said nelted second
thernopl astic fibers”. The appellants argued that the
term "whereby" did not correspond to the term"so as",
and that it was not clear whether the term "whereby"
referred to the direction of fluid flow However, the
Board does not see any other possible interpretation of
the wording of claim1. Nor has such an alternative
interpretation been put forward by the appellants.

Appel lant 111 furthernore submtted that the redundancy
of features in claim1l resulted in a lack of clarity.
Al t hough the Board accepts that the product features
explicitly defined in claim1l1l are the direct result of
the nethod steps referred to in claim1ll, and therefore
that a certain redundancy is indeed present in
claim1l, it takes the view that, since the redundancy
does not lead to any inconsistencies or contradictions,
it does not throw doubt on the matter for which
protection is sought. On the contrary, the explicit
reference to the product features allows inmediate
identification of the features of the clai ned nonwoven
panel , which nust be obtainable by the nmethod referred
toin claim11.

Sufficiency of disclosure (Article 83 EPQC)
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The Board is satisfied that, having regard in
particular to Figures 1 to 4 and colum 7, line 38

to colum 8, line 32 of the patent, the patent contains
sufficient information enabling a skilled person to
reproduce the clained nmethod and the cl ai mred nonwoven
panel , and therefore, that the requirenments of

Article 83 EPC are net.

In this respect, the Board observes that it is credible
that nmelted thernoplastic material is noved under the
action of the passing fluid since the pressure
generated by the latter onto the nelted thernopl astic
gl obules results in forces directed in the direction of
fluid novenent. This is confirnmed by the Dilo

decl aration (see page 3, first paragraph), which does
not put in doubt that a mgration takes place.

Mor eover, no evidence in support of the contrary has
been produced.

The objections of appellant Il and Il in this respect
(see letter of appellant Il dated 18 March 2000,
page 10; see letter of appellant Ill dated 10 July

2002, page 6) applied in case the Board woul d concl ude
that the mgration of the fibres was not caused by the
fluid passing through the web. Since the Board does not
come to this conclusion, as explained above (see

point 2.2.1), the objections fail. Mreover, the Board
already treated this question in its annex to the
sunmons to oral proceedings, and appellants Il and 11
di d not supply further argunents concerning this point.

State of the art - novelty

Docunment D1 di scl oses a nethod for producing a felt-
like material having a textile-like outer surface
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(col. 4, lines 74, 75), conprising the steps of:
providing a needl ed web (11; see colum 1, line 9)
bei ng conprised of interengaged first fibers and
second, thernoplastic fibers (col. 2, lines 72 to 75);
and passing a hot fluid through said web (see col um 6,
lines 57 to 62). Furthernore, Dl describes that the
second thernopl astic fibers as being sticking or
nmelting fibers (see colum 5, lines 73 to col um 6,
l[ine 1).

In the Board's judgnent, D1 does not disclose that the
process paranmeters during the heating step are such as
to cause a mgration of the nelted second thernoplastic
fibers. Indeed, for such a mgration to effectively
take place, the heating (in particular, the tenperature
of the fluid and the duration of the heating) nust be
such that the fibers nmelt to a sufficient extent such
that they can be transported, in nelted state, by the
passing fluid. The fluid nust noreover possess a
sufficient velocity to initiate the transport of the
melted fibres. D1 nerely discloses that nelting fibers
are provided and that the fluid tenperature is above
the nelting point thereof (see exanple Il on col. 5),
yet it is silent about the extent to which the fibers
are nelted.

The reference to a "shocklike" heat-treatnent in D1
(see claim1l) suggests a rapid and di ffused heating

t hroughout the thickness of the web due to the fluid
passi ng through the web, as opposed to those heat-
treatnments where only the nelting fibers at the surface
of the felt nmelt (see col. 1, lines 57 to 61). In the
Board's view, however, there is no basis in the

di scl osure of D1 to conclude that the nelting of the
fibers is so imediate and to such an extent that the
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nelted fibers mgrate under the action of the passing
fluid during the tine spent within the heating chanber;
rather the invention disclosed in D1 only concerns
bringing the fibres in an adhesive state (see colum 2,
lines 36 to 55) to effect bonding.

Mor eover, D1 does not disclose the step of needle
punchi ng the (already) needl ed web before the heat -
treat nent.

D1, D3, D4 and D14 are all fromthe same i nventor and
their disclosure is very simlar.

D3 substantially adds to the disclosure of D1 the
teachi ngs of providing pressure rollers at the outl et
of the heating device, which can be pressed agai nst
each other under a variable pressure, and of providing
an adjustable fresh air intake opening (see claim1l).
D3 additionally discloses the provision of a needling
machine (2; see colum 4, lines 42 to 44). MNoreover, it
describes that the material is heated below its bonding
tenperature by the passing fluid (see colum 3,

lines 36 to 40), whereby a mgration of the nelted

fi bres cannot take place.

The teachings of D4, which is the Gernman patent
publication corresponding to the US patent D1, and
of D14, do not go beyond that of D1.

D10 discl oses a nethod for produci ng a nonwoven panel
having a textured front outer surface in which a web
conprising nelting fibers is heat-treated on a sieve
drum subject to a suction draft with hot air (see Fig.
4.50, third drawing fromthe top of the page; see

page 4.79). It does not give any details of the process
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paraneters applied during the heat-treatnent.

Docunent D20 di scl oses a nethod for producing a
nonwoven panel having a textured outer surface, wherein
a fluid is passed through a fibrous web conprising | ow
nmelt fibers to soften themand bind the total fibre
mass together (page 24, "Finishing D -Lour velours").

Since the fluid has a tenperature only sufficient to
soften the lownelt fibers, a mgration of nelted
t her mopl astic fibers cannot take pl ace.

Using the wording of claim1 of the patent in suit,
docunent D23 discloses a nethod for producing a
nonwoven fibrous, flexible panel having a textured
outer surface, conprising the steps of: providing a
needl ed web (page 6, left-hand colum, 8 and 9th par.)
havi ng a back surface, said needl ed web being conprised
of interengaged first fibers and second, thernoplastic
fibers (page 4, right-hand colum, first paragraph);
sai d back surface being | ocated opposite the textured
outer surface; and passing a fluid, at a tenperature
sufficient to nelt at | east a portion of said second
thernoplastic fibers, through said web in a direction
fromthe textured outer surface toward said back
surface (page 6, "Bonding", reference to screen drum
dryers) so as to produce a plurality of weld joints of
said nelted second thernoplastic fibers which bind
together at least a portion of said first fibers
towards said back surface, the textured outer surface
thereafter being substantially free of said second,

t hernopl astic fibers (page 3, right-hand col um).

D23 di scl oses (page 6, "Processing tinme and
tenperature”) that it is inportant that heat is applied
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to each fibre and that, when the thernmal bonding fibres
are sufficiently nelted, their shape disintegrates to
form bondi ng beads. However, D23 does not disclose that
t he process paraneters of the fluid passage are such as
to cause a mgration of the nelted second thernoplastic
fibers (see point 4.1 above).

D24 di scl oses a nmethod of nmanufacturing a needl e-
punched |l oop pile felt conprising mxing high nelting
point and low nelting point fibres and then fusing the
low nelting point fibres to bind the primary fibers to
each other (see page 4, first paragraph). D24 does not
di scl ose how the heating step for fusing the | ow
melting point fibres is carried out.

Si nce none of the above-nentioned docunents D1, D3, D4,
D10, D14, D20, D23 and D24, nor any of the other
avai |l abl e pieces of prior art, discloses that in the
step of passing a fluid through the web the process
paranmeters are such as to cause a mgration of the

mel ted thernopl astic fibers, the subject-matter of
claiml1 nust be considered to be novel.

The nonwoven fibrous panel of claim 11l is producible by
a nmethod in which the second thernoplastic fibers
mgrate toward the back surface. The mgration of said
second thernoplastic fibers directly results in a

di stribution of second thernoplastic material which is
different fromthat obtained if no mgration takes

pl ace, the concentration of second thernoplastic
material towards the back surface being in the first
case higher than in the second case.

Since the prior art does not disclose that a mgration
t akes place, the distribution of second thernoplastic
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material resulting fromthe mgration is not disclosed
by the prior art. As a consequence, and consi dering
that the nmentioned distribution is a product feature
required by the definition of claim1ll of the patent in
suit, its subject-matter is found to be novel.

| nventive step

The technical problemunderlying the patent in suit
consists in producing a nonwoven fibrous, flexible
panel retaining a "velour-Ilike" textured outer surface,
whi ch is capable of w thstanding frequent and harsh use
wi t hout necessarily needing a backing |ayer of sintered
t her nopl astic, |atex, |atex compound, urethane, or the
like (see colum 2, line 56 to colum 3, line 4 of the
patent in suit).

Docunent D23 represents the closest prior art because
it discloses a nethod which ains at the sane objective
(see D23, page 3) as and has the npbst technical
features in common with the clained invention.

The above nentioned technical problemis solved, in
accordance with the definition of claim1, by the
provi sion of the follow ng features:

- needl epunchi ng the (needl epunched) web to produce the
textured outer surface;

-passing the hot fluid so as to cause mgration of said
nel ted second thernoplastic fibers towards said back
surface.

As expl ai ned above (point 4 of the decision), the prior
art does not disclose that the step of passing a fluid
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t hrough the web is carried out in such a manner so as
to cause a mgration of nelted second thernoplastic
fibers towards the back surface. Neither is such a

m gration and the advantages thereof suggested by the
avail abl e prior art. Therefore, the subject-matter of
claiml1 is found to involve an inventive step.

The appell ants argued that the subject-matter of
claim 1l was obvious when starting fromthe prior art
known from D24 in view of the teaching of any of
docunents D1, D3, D4, D5, D10, D14 and D23. However,
even if the skilled person would provide a heating
process in accordance with these docunents, consisting
in passing a hot fluid through the web, to the nethod
of D24, he would still not be taught to carry out the
heating process so that a mgration of nelted fibres

t akes pl ace.

Appel lant 111 further submtted that the mgration did
not have any particular technical effect and that the
probl em underlying the patent in suit could only be
seen in the provision of an alternative fibrous panel.
However, the Board takes the view that the mgration of
the second thernoplastic fibers directly results, as
conpared to the case in which no mgration takes place,
in a concentration of second thernoplastic materi al
bei ng hi gher towards the back surface and | ower at the
outer textured surface (see above point 4.8).
Therefore, the mgration effectively contributes to the
solution of the problemof providing a nonwoven panel
having a "velour-1like" textured outer surface which
does not necessarily need a backing |ayer. Moreover,
the fact that the mgration is a beneficial result is
confirmed by the Dilo declaration (see page 3), and no
contrary evidence has been produced by the appellants.
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| ndependent claim 11 requires that the nonwoven fi brous
panel has a distribution of second thernoplastic

mat eri al obtai nable by a nmethod in which the second

t hermopl astic fibers mgrate toward the back surface,
such nethod corresponding to the nmethod of claiml

(see point 4.8 of this decision). Since no such

m gration, as explained above, nor any other nethods of
obtai ning the nentioned distribution, are rendered
obvious by the prior art, the subject-matter of claim
11 is also found to involve an inventive step.

Therefore, independent clains 1 and 11, together wth
t he dependent cl ains and the description as anended
during the oral proceedings of 24 Septenber 2002, and
the figures as granted, forma suitable basis for

mai nt enance of the patent in anmended form

The al | eged substantial procedural violation

Pursuant to Rule 67 EPC, allowability of the appeal
constitutes a prerequisite for reinbursement of the
appeal fee. This may be the case if the appeal is only
partly allowed, as in the present case (see eg

T 704/ 96, point 6.1). Therefore, it nust be considered
whet her an al | eged substantial procedural violation was
commtted by the Opposition Division. The Board has
already treated this question in the annex to the
sunmons to oral proceedings, and appellant 1l did not
supply further argunents concerning this point. Thus,

t he Board conmes to the conclusion that no substanti al
procedural violation was commtted by the Opposition
Division, for the foll ow ng reasons.

The decision is sufficiently reasoned within the
nmeani ng of Rule 68(2) EPC. |Indeed, there are no



7.3

2876.D

- 29 - T 0057/ 00

difficulties to see how the Division arrived at the
conclusion that the subject-matter of claim1l is novel
(see in particular page 9 of the decision under appeal
and the last lines of point 4 of the m nutes of oral
proceedi ngs). Mreover, it is clear that when the
Division, in its decision, acknow edges inventiveness
of claim 11l for the sanme reasons as for claiml, it
bases its conclusion on the absence, in the prior art,
of a mgration which results in the thernoplastic
fibers binding together at |east a portion of the first
fibers proxi mate the back surface.

Since the anendnent made to claim 11 during the ora
proceedi ngs before the Opposition Division consists
nmerely in the addition of an expression negating the
presence of a feature (backing layer) in the clained
panel, and the absence of this feature fromthe
subject-matter of claim1l is extensively discussed by
the patentee in respect of the disclosure of docunent
D24 (see letter dated 16 April 1998, pages 2 and 3),
the parties could have been expected to be able to
react immediately to the new request during the oral
proceedi ngs. Furthernore, appellant 1l objected to the
adm ssibility of the new request only on the grounds of
its late filing (Rule 71(a) EPC). Considering that

Rul e 71(a) EPC does not exclude their consideration
("need not be considered"), the nere "late filing" does
not per se justify the rejection of a new request filed
during oral proceedings (see per anal ogy the reasoning
devel oped in T 705/90, point 9 of the reasons). In the
Board's view, the Division correctly exercised its

di scretion in allow ng the new request.

In this respect it is noted that the all eged procedural
vi ol ation, based on the fact that the m nutes of the
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oral proceedings did not reflect the appellant's
objection in respect of the "late filing " of the new
request, at the nost, constitutes a mnor form
procedural violation and cannot amount to a substanti al
one for the follow ng reasons: considering that the
Board is satisfied that the right to be heard of the
opponent was not infringed for the reasons above-
nmentioned and that the |ate anmendnments were rightly
admtted into the procedure and did not negatively
affect the appellant's rights in this respect, the

al | eged omi ssion of the nmention of the opponent's
protests in the mnutes of the proceedings in itself
cannot be considered a violation of the right to be
heard, and therefore can only constitute a non
conpliance with the provisions of Rule 76(1) EPC. Thus,
because the all eged procedural violation has no
consequence at all for the appellant's rights, it
remains a purely formal objection the renedy for which
woul d have been correction of the mnutes if so
requested by the appellant and accepted by the

Qpposi tion Division.



Or der

- 31 - T 0057/ 00

For these reasons it is decided:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent on the basis of the
fol |l owi ng docunents:
cl ai ns: 1 to 18 filed during oral proceedings;
descri ption: pages 2 to 6 filed during oral

pr oceedi ngs;
dr awi ngs: Figures 1 to 6 as granted.
The Registrar: The Chai r man:
M Patin P. Alting van Ceusau

2876.D



