BESCHWERDEKAMVERN
DES EUROPAI SCHEN
PATENTAMTS

BOARDS OF APPEAL OF
THE EUROPEAN PATENT
OFFI CE

rnal distribution code:
] Publication in QJ

] To Chairmen and Menbers
X] To Chairnen

] No distribution

DECI SI ON
of 27 June 2003

Case Nunber:

T 0013/00 -

CHAMBRES DE RECOURS
DE L’ OFFI CE EUROPEEN
DES BREVETS

3.3.2

Appl i cati on Nunber:
Publ i cati on Nunber:

| PC:

85309010. 8
0185511
A23L 1/05

Language of the proceedi ngs: EN

Title of invention:
Gel system

Pat ent ee:
MARS UK LI M TED

Opponent :
Monsant o comnpany

Headwor d:
CGel systen MARS

Rel evant | egal provisions:
EPC Art. 54, 56, 84, 88, 100,
EPC R 71(2)

102( 1),

EPA Form 3030 06. 03

113(1),

123(2), (3)



Keywor d:

"Main request: right to priority (no)"

"Novelty (no)"

"Auxiliary request: right to priority (partial)"”

"Novelty (yes) - the features of a prior patent specification
as a whol e do not disclose a specific, novelty-destroying
exanpl e"

"I nventive step (no) - alleged advantages to which the

appeal ing patentee refers, without offering sufficient

evi dence to support the conparison with the closest state of
the art, cannot be taken into consideration in determ ning the
probl em underlying the invention and hence in assessing
inventive step - proposed solution to the acutal probl em of
providing further gellable conpositions, in addition to those
di sclosed in the closest prior art, not inventive.

Deci si ons cited:
G 0004/92, G 0002/98, T 0341/92, T 0751/93

Cat chword

EPA Form 3030  06. 03



9

Européisches European
Patentamt Patent Office

Beschwerdekammern Boards of Appeal

Office européen
des brevets

Chambres de recours

Case Nunber: T

Appel | ant :

(Proprietor of the patent)

Repr esent ati ve:

Respondent :
( Opponent)

Repr esent ati ve:

Deci si on under

0013/ 00 -

3.3.2

DECI SI ON

of the Technical Board of Appeal 3.3.2

appeal :

Conposition of the Board:

Chai r man:
Menmber s:

U Oswal d

of 27 June 2003

MARS UK LI M TED

3D Dundee Road

Sl ough

Berkshire SL1 4LG (GB)

Marl ow, Ni chol as Si nbn
Reddi e & G ose

16, Theobal ds Road
London WC1X 8PL (3B)

Monsant o Conpany
800 North Lindbergh Boul evard
St. Louis, Mssouri 63167 (US)

Hansen, Bernd, Dr. Dipl.-Chem
Hof f mann Eitl e

Pat ent- und Rechtsanwal te

Ar abel | astrasse 4

D- 81925 Minchen (DE)

Deci sion of the Qpposition Division of the

Eur opean Patent O fice posted 8 Novenber

1999

revoki ng European patent No. 0185511 pursuant

to Article 102(1) EPC.

G F. E. Ranpold

P. Mihl ens



-1 - T 0013/ 00

Summary of Facts and Subm ssi ons

2069.D

The appellant is proprietor of European patent

No. O 185 511 ("the patent") which was granted with 12
clainms on the basis of European patent application

No. 85 309 010.8, filed on 11 Decenber 1985. Claim1l
and dependent clains 5 and 10 as granted read as

foll ows:

"1. A gellable conmposition conprising a m xture of (1)
gellan, (2) xanthan gum and (3) a gal act omannan
and/ or gl ucomannan gum capabl e of form ng a gel
wi th xanthan gum the gellan being present in the
conposition in an anmount | ess than 50% of the
total weight of the conposition.

5. A conposition according to clainms 1 to 4, wherein
the gellan is a | ow acetyl gellan.

10. A conposition according to any one of clains 1 to
9, wherein the gellan and other guns are present
in the conposition in natural form™

The | egal predecessor of the current respondent
(opponent) originally gave notice of opposition to the
Eur opean patent granted and requested its revocation in
full pursuant to Article 100(a) EPC for | ack of novelty
and inventive step (Articles 54 and 56 EPC) and al so
pursuant to Article 100(c) EPC on the ground of added
subject-matter to claim1 as granted (Article 123(2)
EPC). O the numerous docunents cited during the first-
i nstance opposition proceedings, the followng are
referred to in the present decision:
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(2) JP-A-5 988 051 (hereinafter in this decision
reference is made to the English translation of
(2) filed with the notice of opposition);

(3) P. Kovacs, Reprint from Food Technol ogy, 27,
No. 3, 1973, pages 26-30;

(4) Declaration by Keith Buckley, dated 17 August
1987, filed on behalf of the appellant at the
USPTO during prosecution of US serial No. 903, 857
filed on behalf of the respondent at the EPO on
21 Novenber 1991 together with the notice of
opposi tion;

(5) Experinental report filed on behalf of the
respondent on 21 Novenber 1991 together with the
notice of opposition;

(6) EP-A-0 225 154

(7) US serial No. 802,646 (priority docunent for (6))

(8 B 84 316 99 (priority docunment for the patent)

(13) Declaration by Todd Ant hony Tal ashek filed on
behal f of the respondent on 3 April 1997,
confirmng that the procedures and conditions used
to produce (5) conforned with those specified in

(4).

L1l The patent was revoked pursuant to Article 102(1) EPC
by a decision of the opposition division posted on
1 June 1993. The stated ground for the revocation was
that the clains as granted offended Article 123(2) EPC.

2069.D
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In its decision, the opposition division found that the
feature in claiml "the gellan being present in the
conposition in an anmount |ess than 50% of the total

wei ght of the conposition” had no basis in the
application as originally filed.

The proprietor |odged an appeal against the above
deci sion of the opposition division (case T 751/93).

In its decision of 15 Septenber 1995 in case T 751/ 93,
Board 3.3.4 decided to set aside the decision under
appeal and to remt the case to the first instance for
further prosecution on the basis of clains 1 to 5 in
the appellant's auxiliary request filed at the oral
proceedi ngs held on 15 Septenber 1995 before Board
3.3.4. daim1l and dependent claim 3 read as foll ows:

"1l. A gellable conposition conprising a m xture of (1)
| ow acetyl gellan, (2) xanthan gum and (3) a
gal act omannan and/ or gl ucomannan gum capabl e of
formng a gel with xanthan gum the gal act omannan
and/ or gl ucomannan gum being in the form of carob
or cassia or konjac gumand the ratios of gellan
xant han gum: carob or cassia or konjac gumlying

intheranges 1 : 1to2: 1to 2.

3. A conposition according to claim1 or 2 wherein
the gellan and other guns are present in the

conposition in natural form

The patent was revoked de novo pursuant to

Article 102(1) EPC by a decision of the opposition
di vi si on whi ch was posted on 8 Novenber 1999 and is
subj ect of the present appeal. The stated ground for
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the revocation was that the clained subject-matter in
the patent did not neet the requirenent of inventive
step. The decision of the opposition division was based
on claims 1 to 5 maintained by Board 3.3.4. inits

deci sion of 15 Septenber 1995 in case T 751/93 (see V
above).

The essence of the reasoning in the opposition

division's decision was as foll ows:

The objections as to the clarity of claim1 made by the
opponent were said in the decision of the opposition
division to concern sone all eged anbiguities which were
already present in the granted patent and which did not
ari se out of the amendnents made to the clains post
grant. In said decision it was pointed out that

Article 102(3) EPC did not allow objections to be based
upon Article 84 EPC if they did not arise out of the
anmendnent s made. Regardi ng t he opponent's objection
that the extent of protection was indeterm nate because
of a contradiction between the terns "l ow acetyl

gellan" in claim1 and " gellan in natural forni in
dependent claim3 (see V above), the opposition stated
inits decision that it did not recognise the alleged
contradiction and that clains 1 and 3 were, inits

opi nion, perfectly clear. In this respect the
opposition division essentially argued that the neaning
and scope of the term"low acetyl gellan” in claiml
was well known to a person skilled in the art and that
the term"gellan in natural fornt' used in dependent
claim3 would then be construed by a skilled person as
including only gellan in the formof a "l ow acetyl
gel l an" (see Reasons, point 3).
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As regards the objection of |ack of novelty of claim1l
based on citation (2), the opposition division
mentioned in its decision that citation (2) taught in
Exanpl e 7 on page 21 a conposition conprising a
tertiary mxture of (1) |low acetyl gellan, (2) xanthan
gum and (3) carob gumin the ratio of 2 : 1 : 1. It
found, however, that this ratio was outside claim1l and
that citation (2) was therefore not prejudicial to the
novelty of the clainmed subject-matter in the patent.

As regards the attack on the novelty of claim1 on the
basis of citation (6), the opposition division
considered that the clainmed subject-matter in the
patent as a whole was entitled to the priority of an
earlier application, filed in Geat Britain on

14 Decenber 1984 [CGB 84 316 99 - see priority docunent
(8)] and that the content of citation (6), filed on
25 Novenber 1986 and published on 10 June 1987,
claimng priority froma prior application in the
United States of 27 Novenber 1985, was therefore not
conprised in the state of the art under Article 54(3)
EPC.

Concerning inventive step, the opposition division
considered citation (2) to represent the closest state
of the art. It saw the problemto be solved as the
provi sion of a gellable conposition conprising a
ternary m xture of gellan, xanthan gum and a gum

sel ected from carob, cassia or konjak gum which wl|
formvery strong elastic gels. According to the
opposition division, the solution to the problem
consisted (a) in choosing the particular ranges of the
relative ratios specified in claiml for the three gum
conponents (ie |low acetyl gellan : xanthan gum: carob,
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cassia or konjak gumin the ranges of 1 : 1 to2: 1to
2 - see V above) and (b) in sinmultaneously increasing
the total gum concentration in the clainmed conposition.

In the opposition division's decision it was stated
that, although ratio of the constituents of the ternary
m xture disclosed in Exanple 7 of citation (2) was
substantially different fromthe ranges of the ratios
claimed in claiml1, a skilled person, knowi ng the state
of the art and being guided by the technical problem
woul d have readily arrived at the clained ratios

wi t hout undue burden within a reasonabl e nunber of
tests.

The opposition division found that the data referred to
in Table 1 of the patent and |i kew se the data
presented in the Declaration by Keith Buckley (4) did
not denonstrate any surprising increase in gel

strength. In this respect it noted that in Table 1 of
the patent and in the experinents presented in the
Buckl ey Declaration (4) as well, the ratios of gellan
gum : xant han : gal act omannan/ gl ocomannan gum wer e

vari ed together with the total gum concentration. The
opposition division also noted that | ong before the
contested patent's priority date, it was already well
known in the state of the art, inter alia fromthe
teaching of citation (3), that gel strength of gum
conmbi nations was a function of both the relative ratio
of the various gum conponents and the total gum or

total colloid concentration in a particular gel system
It was noreover known that gel strength increased with
i ncreasi ng gum concentration. In the view of the
opposition division, the experinments carried out by the
appel  ant woul d t hus have been expected by those
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skilled in the art to show an increase in gel strength.
Accordingly, the clainmed subject-matter in the patent
| acked an inventive step.

The proprietor (appellant) |odged an appeal against the
deci sion of the opposition division by notice of

10 January 2000 and paid the appeal fee on the sane
date. Together with its statenent setting out the
grounds of appeal, filed by facsimle dated 20 March
2000, the appellant submtted again the set of clains 1
to 5, already presented in the proceedi ngs before the
opposition division (see V above), as its main request
and filed an amended set of clains 1 to 4 as its
auxiliary request. Clains 1 and 2 of the latter read as
fol | ows:

"1l. A gellable conposition conprising a m xture of (1)
| ow acetyl gellan, (2) xanthan gum and (3) a
gal act omannan and/ or gl ucomannan gum capabl e of
formng a gel with xanthan gum the gal act omannan
and/ or gl ucomannan gum being in the form of carob
or cassia or konjac gum and the ratios of gellan

xant han gum : carob or cassia or konjac gum

being 1 : 1.5 : 1.5.

2. A conposition according to claim1 wherein the
gell an and other guns are present in the

conposition in natural form?"

Wth its reply dated 15 Septenber 2000 to the appeal
statenment, the respondent filed argunents supporting
its request for the appeal to be di sm ssed.
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By facsimle dated 23 June 2003, the appellant's
representative informed the board that the appellant
did not intend to attend or be represented at the oral
proceedi ngs, fixed for 27 June 2003. The hearing thus
took place in the appellant’'s absence as provided for
in Rule 71(2) EPC

The argunents submitted by the appellant in its
statenent setting out the grounds of appeal may be
sumari sed as foll ows:

The reasons for the opposition division' s decision
indicated that it was only because of a perceived |ack
of inventive step that it revoked the patent. In the
deci si on under appeal, the opposition division took the
view that the problemto be solved by the patent was
the provision of gellable conpositions conprising a

m xture of gellan, xanthan gum and a gum sel ected from
carob, cassia or konjac gumwhich will formvery strong
el astic gels. In fact, the problem solved by the

cl ai med invention was one step back fromthat, nanely

t he provision of strong elastic gellan gels, as set out
on page 2, lines 15 and 16, of the patent

specification. The passage referred to by the
opposition division at page 2, lines 41 to 42, of the
patent ("The invention is based on the invention that
tertiary combinations of (1) gellan, (2) xanthan gum
and (3) a gal actomannan and/ or gl ucomannan gum t hat

will forma gel in conmbination with xanthan gum produce
very strong elastic gels") indicated that it was the
conposition containing gellan, xanthan and a gum

sel ected from carob, cassia or konjac gum which went
part of the way to solving this problem the problem
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was fully solved by enpl oying the three conponents in
the ratios specified in claiml.

The opposition division considered that citation (2)
was the closest prior art; the appellant had no
argunent with this proposition, nor with the statenent
that (2) referred to | ow acetyl gellan gum However
the appellant did not agree that (2) dealt with the
sanme problemas the present invention. Citation (2)
indicated at page 3, lines 12 to 15 that "a single
gelling hydrocolloid which is sinple to use and
effective in many of the products in these areas would
be of trenendous benefit to the food industry”, and it
was this which was the object of (2). Gtation (2) was
concerned with gellan gels and did indeed disclose the
possibility of other gelling agents being included.
However, (2) was not seeking to provide the strong

el astic gels of the present invention, and indeed
generally failed to do so; where a strong gel was
provi ded, the strength was achi eved not fromthe
particul ar combi nati on of gels enployed, but by other
means such as the introduction of magnesiumions. There
was no suggestion in (2) that a hard elastic gel could
be provided by the three-conponent system presently
claimed. There was |ikew se no suggestion whatever in
citation (2) that the ratios of the conponents shoul d
be as specified in present claim1l. Page 9 of (2)

di scl osed that "xanthan/LBG (| ocust bean gum = carob
gum could usefully be added to gellan to decrease
brittleness, that is, increase elasticity. Again this
indicated that the authors of (2) did not recognise the
synergistic effect of the clainmed invention, which
provi ded a gel which was not only elastic but hard.
This was reflected in Exanple 7 of (2), which disclosed
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a gel l an/ xant han/ | ocust bean (2:1:1) gel. This gel was
hardened by the addition of magnesium chloride. Someone
seeking to nmake a strong elastic gel fromgellan and
reading citation (2) would al nost certainly quickly
conclude that this citation had nothing to offer.

Citation (3) had little or nothing to offer sonmeone
searching for a strong elastic gel. This citation

di scl osed that certain xanthan and | ocust bean gum

m xtures showed synergism and nade it clear that they
produced a soft elastic gel. Figure 2 of this citation,
to which the opposition division and the respondent
specifically referred showed that gel strength
increased nore than linearly with colloid concentration
in the three gelling systens exenplified. However, the
appel l ant di sputed that this disclosure of (3) nade the
increase in strength exhibited by the gels of the
claimed invention predictable. At the low colloid
concentrations enployed in the exanples of the patent,
the increase in gel strength achieved with the gels
according to the clained invention could not be
accounted for sinply by the increase in total gum
(colloid) concentration.

Bot h docunents, the Buckley Declaration (4) and the
respondent’'s Experinental Report (5) in conbination
with (13) were, in the appellant’'s opinion,

probl ematic. The results in Table 1 and 2 of (4)
indicated a rel ationship between gel strength and total
gum concentrati on which could not be accounted for
sinmply by an increase in total gum (coll oid)
concentration. The results shown in (5) were in

conpl ete contrast to those achi eved by the appell ant.
In (5) only the 25 : 75 m xture of
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gel | an/ (xant han/ car ob gum was according to the clai ned
i nvention. Conparison of the strength figures for this
bl end, and indeed for the other blends, did not bear
out the suggestion that the very significant increase
in gel strength achieved by the invention could be
accounted for solely by an increase in total gum
concentration. However, the figures in (5) were so nuch
at variance with those obtained by the appellant that
it was very difficult to coment in detail on them |If
conflicting evidence was brought by the parties, the
benefit of doubt occasioned by conflicting experinental
evi dence shoul d be given to the appealing patentee. The
opposi tion division had accepted w thout question that
the experinental data in (5), prepared by the
respondent (opponent), were correct despite the fact
that they conflicted directly with the data in the
patent and in (4).

The opposition division reached the conclusion that the
prior art according to (2) and (3) contained sufficient
information for the skilled person to be reasonably
certain that the very specific blends of colloids of
claiml1l would |ead to the very inpressive strength and
el asticity results achi eved. There was, however, no
evidence of this in the prior art docunents, where the
rati os of the blends were scarcely nentioned and, when
they were, the ratios were well outside those of the
claims and woul d appear to provide weak gels rather
than the strong gels of the clained invention.

The argunents of the respondent submitted in witing
and during the oral proceedings as regards the
appellant's current requests and rel ated i ssues can be
summari sed as foll ows:
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The respondent objected in its observations dated

26 March 1997 and in its reply dated 15 Septenber 2000
to the statenent of the grounds of appeal and again at
t he hearing before the board to the clarity of the
anmended clains of both the appellant's main request and
its auxiliary request. In this respect it essentially
argued that the terns "native" (see page 2, line 8, of
the patent) and "natural" used in dependent claim3
(main request) and dependent claim2 (auxiliary
request) were synonynous. It found that claim3 in the
mai n request and claim2 in the auxiliary request were
t hus i nproperly dependent on claim1 since native
(natural) gellan was fully acetyl ated (see page 2,
lines 9 to 10, of the patent) and claim1l was now
restricted to | ow acetyl gellan. This |atter expression
was intended to nean either wholly or partially
deacetylated gellan, ie as defined in the patent at
page 2, lines 50 to 51. In view of the foregoing the
respondent concluded that a contradiction existed
between claim 1, on the one hand, which was clearly
restricted in both requests to | ow acetyl gellan gum
(thereby excluding gellan in its natural or native
form, and dependent claim3 in the main request and
dependent claim 2 in the auxiliary request, on the

ot her, which both defined the gellan gumas being in
natural form It was well known to a person skilled in
the art and was, noreover, explicitly stated in the
patent (see 2.1 above) that the natural form of gellan
was a highly acetylated form In the respondent's
opinion, it was therefore unclear to the skilled person
what exactly the scope of protection should be and,
accordingly, the anmended clains in both requests
presently on file offended Article 84 EPC
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The cl ai ns under consideration did not deserve the
right to the priority of 14 Decenber 1984. The
di scl osure of the priority docunent (8) did not relate
to cassia gumcontaining tertiary gum m xtures.
Furthernore, the priority docunent did not disclose the
rati o of conponents as defined in claim1l. The
respondent could not agree with the opposition
division's statenent on page 5 of its decision
according to which (8) disclosed the sane invention, ie
a preferred range simlar to that in the present
clainms. In actual fact, all citation (8) disclosed was
the broad range of 1 : 5: 5to5: 1: 1 and the
single conbination ratio 1 : 1.5 : 1.5 for sonme gum
conbi nations only. This could surely not generate a
priority right for a newy defined range, like 1 : 1-2
1-2. The respondent’'s conclusion was that the
priority docunment (8) did not disclose the sanme
invention as now cl ai mred. Insofar as the patent was not
entitled to the date of priority, its actual date was
the filing date of 11 Decenber 1995. Citation (6), the
content of which was conprised in the state of the art
under Article 54(3) and (4) EPC, disclosed, inter alia,
gum bl ends conprising gellan, xanthan and | ocust bean
(carob) guminratios 1 : 1 : 1 and1: 2 : 2. Jdaiml
of the main request was therefore anticipated by
citation (6).

At |least as far as cassia gumwas concerned, claim1l in
the auxiliary request had a first date of 11 Decenber
1985. Table 4-1 of citation (6) showed experinental
data for gell an/ xant han/ carob conbinations in a ratio 1
1.5 : 1.5. Since (6) also taught on page 5 that
cassia gumcoul d be used instead of carob gum the
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subject-matter of claim1 in the auxiliary request was
i kewi se anticipated by citation (6).

Shoul d the board neverthel ess consider that the clains
were entitled to claimpriority and were novel for some
parts at |east, then the clainmed subject-matter did
not, in the respondent's opinion, involve an inventive
step. The problemof the invention in relation to (2)
was to provide gellable tertiary conpositions of gellan
gum xant han gum and carob, cassia or konjac gumthat
formstrong and elastic gels. The solution to that
probl em al |l egedly was the selection of the range of
ratios clainmed. Such tertiary gum conbi nati ons had

al ready been disclosed in citation (2) prior to the
priority date of the patent. This citation disclosed
that adding to the gellan gum a conbi nati on of xanthan
and carob gumwas to be recomrended when seeking to
decrease brittleness, ie increase elasticity, of gellan
gumgels. To the extent that the clainmed ratios of the
t hree conponents did not define a wi ndow of operation

t hat i nvol ved sonme unexpected effects, the clained

subj ect-matter was not inventive, but was fully obvious
inthe light of the prior art. Ctation (2) already
taught how to inprove the elasticity of brittle
deacetyl ated gellan gels and thus guided the skilled
person in the direction of the clains. Ctation (3)
taught in Figure 2 that the total gum concentration had
an inpact on gel strength. It also showed in Figure 1
how the gel strength was influenced, for instance, by
the rati o of xanthan guni carob gum

The appel |l ant had not denonstrated any unexpected or
synergistic effect linked to the selection of the
particul ar range of ratios clainmed. The increased gel
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strength shown in the Buckley Declaration (4) was
clearly due to increased total gum concentration. Fine
optim sation of the strength and elasticity of the
tertiary conmbination lay within the expertise of the
skilled person. The effects shown by the appellant were
thus fully predictable in the light of the prior art of
record. The respondent pointed out that the appell ant
rai sed doubts about the accuracy of the data presented
by the respondent in its Experinental Report (5),
because it was at variance with the appellant's data.
The respondent's counter-argunent was that it was well
experienced in gumtechnology and that the results
presented in (5 were certainly reliable. It was |ikely
that, if experinental data were so nuch at vari ance,

t here nust be another essential feature mssing in
claiml1, which made it to an even greater extent

obj ecti onabl e, because the technical problemwas not

sol ved over the whole range defined by the clains.
Hence, the clainms under consideration |acked an

i nventive step.

The appell ant requested in witing that the decision
under appeal be set aside and that the patent be

mai ntai ned i n anmended formon the basis of clains 1 to
5, formng the basis of the decision of the opposition
division, or on the basis of clains 1 to 4 in the
auxiliary request filed by facsim|e dated 20 March
2000.

The respondent requested that the appeal be dism ssed.
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Reasons for the Decision

1

2.2

2069.D

The appeal is adm ssible.

Clarity

In its decision of 15 Septenber 1995 in case T 751/93
(see especially points 4 and 5), Board 3.3.4 reached

t he conclusion that anended clains 1 to 5, formng the
appellant's current main request, conplied with

Article 123(2) and (3) EPC. The board' s decision did
not include a finding as to whether or not the anended
clainms were to be considered as satisfying the
requirenents of clarity laid down in Article 84 EPC. In
t he deci sion under appeal the anmended cl ains were found
to neet the requirenent of clarity.

The patent contains in the introductory portion of the
description the follow ng statenents (see page 2,
lines 8 to 10): "Gellan is commercially avail abl e both
inits native (fully acetylated) formand in wholly or
partially deacetylated form For the purposes of this
application [patent] the expression "high acetyl
gellan" is used for the fully acetylated native form
and "l ow acetyl gellan"” is used for the wholly or
partially deacetylated forns."

Claim1l as granted related to

- a gellable conposition conprising a mxture of (1)
gellan [as this termis used in its broadest sense
in the patent], (2) xanthan gum and (3) a
gal act omannan and/ or gl ucomannan gum.........

(see | above);
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dependent claim 10 as granted related to

- a conposition according to any one of clains 1 to
9, wherein the gellan and other guns are present
in the conposition in natural form (see | above).

Al though claim 1l of the appellant's current main
request has been anended (restricted) so as to define

t he clainmed subject-matter now as a gell able
conposition conprising a mxture of (1) |ow acetyl
gellan, (2) xanthan gum and (3) a gal act omannan and/ or
gl ucomannan gum .............. (see V above), dependent
claim 10 as granted has been maintained in the
appellant's current main request as dependent claim3
readi ng as foll ows:

a conposition according to claiml1l or 2, wherein the
gell an and other guns are present in the conposition in
the natural form (see V above).

Claim1l of the auxiliary request has simlarly been
anmended (restricted) so as to define the clained

subj ect-matter now as a gell abl e conposition conprising
a mxture of (1) low acetyl gellan, (2) xanthan gum
and (3) a gal actomannan and/ or gl ucomannan

gum . ... (see VI above). Irrespective of the
above anmendnent to claim1l, dependent claim 10 as
granted has been maintained in the appellant's
auxiliary request as dependent claim 2 reading as
fol | ows:
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a conposition according to claim1, wherein the gellan
and other guns are present in the conposition in the
natural form (see VII above).

Al t hough an objection under Article 84 EPC cannot in
itself be a ground of opposition under Article 100 EPC,
t he board accepts that such an objection can be raised
during opposition or opposition appeal proceedings if
anmendnents nmade in those proceedi ngs enphasi se a
probl em of clarity.

In the present case the board finds that the
contradiction to which the respondent objected (see Xl
above), arises out of anendnents nmade to the clains
post grant in both requests. Claim1l as granted rel ated
to a gellable m xture conprising gellan (as used inits
br oadest sense in the patent, including both | ow acetyl
gellan and gellan in its natural form ie fully
acetylated gellan). Dependent claim5 as granted
related to a conmposition according to clains 1 to 4,
wherein the gellan is | ow acetyl gellan. Dependent
claim10 as granted related to a conposition according
to any one of clains 1 to 9, wherein the gellan is
present in natural form Fromthe foregoing it follows
t hat no contradiction between claim1l and dependent
claim4 and/ or dependent claim 10 existed in the clains
of the patent as granted.

The board al so agrees that the clainms in both the
current main request and the auxiliary request are not
wel | drafted. However, the board considers that in the
present case the above-nentioned drafting defect or

i nconsi stency in both requests would be i medi ately
evident to a reader skilled in the art, ie the person
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to whomthe patent is addressed. It is reasonable to
suppose that he would, in the light of the content of
the patent, attenpt to fornul ate dependent claim3 in
the main request and dependent claim2 in the auxiliary
request as independent clains which would enable himto
make sense of what he reads. The board accordingly
considers the clainms in both requests to be
sufficiently clear that the issue of clarity was not
crucial to an understandi ng of the other issues which
are relevant to the present deci sion.

Priority

The patent was filed on 11 Decenber 1985, claim ng
priority froman earlier application filed in G eat
Britain on 14 Decenber 1884 [GB 84 316 99 - see
priority docunment (8)].

The priority docunent (8) discloses gellable
conpositions conprising a ternary m xture of (1) |ow
acetyl gellan, (2) xanthan and (3) either carob gum or
konjac gum the ratio of (1) |low acetyl gellan : (2)
xanthan gum: (3) carob gumor konjac gumis within the
range of from5 : 1 : 1to1: 5: 5 and particularly
good gel s have been found in (8) to be fornmed in a
ratioof 1 : 1.5 : 1.5 (see (8): especially page 2,
lines 3 to 16).

The foll ow ng exanpl es of gell able conpositions
conprising a ternary mxture of (1) |low acetyl gellan,
(2) xanthan and (3) carob gum or konjac gum are
specifically disclosed in (8):
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| ow acetyl gellan : xanthan: carob gumO0.3 : 0.45 :
0.45 (1 : 1.5: 1.5) - see the Table on page 4, Entry 5;

| ow acetyl gellan : xanthan: konjac gumO0.3 : 0.45 :
0.45 (1 : 1.5: 1.5) - see the Table on page 5, Entry 3;

| ow acetyl gellan: xanthan: carob gumO0.2 : 0.3 : 0.3
(1: 1.5: 1.5) - see the Table on page 6, Entry 5;

| ow acetyl gellan : xanthan : carob gum0.4 : 0.3 : 0.3
(.33 : 1: 1) - see the Table on page 6, Entry 6;

| ow acetyl gellan : xanthan : konjac gumO0.2 : 0.3 :
0.3 (1: 1.5 : 1.5) - see Table on page 6, Entry 8;

| ow acetyl gellan : xanthan : konjac gumO0.4 : 0.4 :
0.4 (1: 1: 1) - see Table on page 5, Entry 9.

In decision G 2/98 (QJ EPO 2001, 413), the Enl arged
Board of Appeal ruled that the requirement for claimng
priority of "the same invention", referred to in
Article 87(1) EPC, means that priority of a previous
application in respect of a claimin a European patent
in accordance with Article 88 EPCis to be acknow edged
only if the skilled person can derive the subject-
matter of the claimdirectly and unanbi guously, using
common general know edge, fromthe previous application
as a whol e.

Cl oser inspection of the disclosure of the priority
docunent (8) (see 3.1, 3.2 above) reveals that gellable
conpositions conprising a mxture of (1) |ow acetyl
gellan, (2) xanthan and (3) carob (locust bean) gumin
aratioof 1 : 1: 1 or 1: 2 : 2 according to present
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claiml (main request) are neither directly and

unanbi guously derivable fromthe priority docunent (8)
nor in any way inplied by it, thus failing to neet the
requirenents laid down in decision G 2/98 (loc. cit.)
for an entitlement to priority. Accordingly, the

cl ai med gel |l abl e conpositions are only entitled to the
filing date of the European patent application, ie

11 Decenber 1985.

Mai n request; Novelty

Citation (6) was filed on 25 Novenber 1986 and
publ i shed on 10 June 1987, claimng priority froma
prior application in the United States of 27 Novenber
1985. Except for AT, citation (6) designates the sane
Contracting States as the patent and, accordingly,
needs to be considered for novelty purposes

(Article 54(3) EPC).

Citation (6) discloses, inter alia, gellable
conpositions conprising a mxture of (1) |ow acetyl
gellan (see page 2, lines 18 to 19), (2) xanthan and (3)
carob (Il ocust bean) gumwherein the ratio of the
constituents is 1 : 1 : 1 (see Exanple 1, Table |

Blend 8 Caim4, Blend 8 or 1 : 2 : 2 (see Exanple 1,
Table I, Blend 17; Caim4, Blend 17). This disclosure
in (6), ie both gumblends 8 and 17, is entitled to the
priority of an earlier application in the United States
of 27 Novenber 1985 (Serial - Nunber 06/802, 646)- see
priority docunment (7).

More specifically, priority docunent (7) discloses
al ready gell abl e conpositions conprising a m xture of
(1) low acetyl gellan (see page 2, lines 17 to 19), (2)
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xant han and (3) carob (locust bean) gumin a ratio of 1
1: 1 (see pages 7 to 8, Exanple 1, Table I, Blend 8;

page 24, Caim4, Blend 8 and in aratio of 1 : 2 : 2

(see pages 7 to 8, Exanple 1, Table I, Blend 17;

page 24, Claim4, Blend 17).

4.2 It follows that claim11 | acks novelty by virtue of
Article 54(3) and (4) EPCin view of the gellable
conpositions disclosed in (6) conprising the specific
gum blends 8 or 17 - see 4 and 4.1 above. Clains 2 to 5
of the main request fall with claim1, since the board
can only decide on the request as a whole. The
appellant's main request nust therefore be refused.

Auxi | iary request

5. There are no formal objections, under Article 123 EPC,
to the clainms in accordance with the auxiliary request
since the set of clains 1 to 4 is adequately supported
by the original disclosure and does not extend the
scope of protection conferred.

Novel ty

6. Cl oser inspection of the content of the priority
docunent (8) (see 3.2 above) nmamkes it clear that
gel | abl e conmpositions conprising a mxture of (1) |ow
acetyl gellan, (2) xanthan gum and (3) either carob or
konjac gumin a ratio of 1 : 1.5 : 1.5 according to
present claim1l are undoubtedly disclosed in (8) and
therefore entitled to claimpriority fromthe priority
docunent (8). The board agrees, however, with the
respondent’'s finding that the disclosure of the

2069.D
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priority docunment (8) does not relate to cassia gum

containing ternary gum m Xt ures.

Citation (6) discloses in Exanple 1, Table | (Blend 9)
on pages 7 and 8 and in Table 2-1 (Entry 7) on page 10,
gel I abl e conpositions conprising a mxture of (1) |ow
acetyl gellan, (2) xanthan gum and (3) |ocust bean
(carob) gumin a ratio of 0.66 : 1 : 1 corresponding to
aratioof 1: 1.5 : 1.5.

Citation (6) teaches on page 5, lines 21 to 23, in
general terms that "in place of |ocust bean gum (carob)
or tara gumeither cassia gumor konjac gum nmay be used
on a wei ght-for-weight basis. The respondent argued
during the hearing that the specific exanples in

Table I (Blend 9) and Table 2-1 (Entry 7) nust be read
in conjunction wth the above-nenti oned gener al
teachings in lines 21 to 23 on page 5 of citation (6)
as an overall disclosure which would then anti ci pate,
in the respondent’'s opinion, a gellable conposition
conprising a mxture of (1) |ow acetyl gellan, (2)

xant han gumand (3) cassia gumin a ratio of 1 : 1.5 :
1.5 and, accordingly, the subject-matter of claiml,
because ternary gum m xtures contai ning cassia gum are

not entitled to the priority date.

The board does not share this view In accordance with
t he boards' established case |aw, the disclosure of a
patent specification fornms part of the state of the art
under Article 54(2) or (3) EPC only as regards to those
el ements which the person skilled in the art would
incontestably infer fromthe document as a whol e (see
eg Case Law of the Boards of Appeal, 1.C 2.2, 4th
edition 2001).
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The general teaching in (6) that within the franmework
of the disclosure in the cited docunent in place of

ei ther one of |ocust bean (carob) gumor tara gum

ei ther one of cassia gumor konjac gum may be used, ie
the teaching that one variabl e paraneter nmay be

repl aced by anot her variabl e paranmeter, neans nothing
ot her than the disclosure of a generically defined,
broad range of different gum bl ends. Replacenent of the
| ocust bean (carob) gum conmponent in Blend 9 or in the
conposition of Entry 7 in Table 2-1 of (6) specifically
with cassia gumso as to arrive at a conposition of (1)
| ow acetyl gellan, (2) xanthan gum and (3) cassia gum
wherein the ratio of the constituents is 1 : 1.5 : 1.5,
woul d represent only one arbitrarily sel ected

enbodi nent fromthe whole range of different
possibilities envisaged in citation (6) which is
neither directly and unanbi guously derivable fromthe
di sclosure of this citation nor in any way inplied by
it. It follows therefromthat the subject-matter of
claim1 cannot be said to be anticipated by the state
of the art according to citation (6). Novelty of the
claimed subject-matter in the auxiliary request within
t he meaning of Article 54(1) EPCis therefore

acknow edged.

| nventive step

7. There was general agreenment that citation (2)
constitutes the closest prior art under Article 54(2)
EPC in the light of which the problemto be sol ved by
the clainmed invention has to be determned. Citation (2)
di scl oses various applications of |ow acetyl gellan
food gel systens and teaches in this context ways to

2069.D
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alter both the hardness (gel strength) and brittleness
(a measure of the anmount of deformation a gel wll

tol erate before breakage) of deacetylated gellan gum
gels (see especially the last three |ines on page 8 and

page 9).

Citation (2) already teaches that adding to the | ow
acetyl gellan gum a conbi nati on of xanthan and carob
gum as addi ti onal gum conponents is to be recommended
when seeking to decrease the brittleness, ie increase,
the elasticity, of gellan gumgels (see page 9,

lines 28 to 29). This teaching is exenplified in
Exanpl e 7 on page 21 of (2) which describes a gellable
conposition conprising a mxture of (1) |ow acetyl
gellan, (2) xanthan gum and (3) |ocust bean (carob) gum
wherein the ratio of the constituents is 2 : 1 : 1.
Hence, the only difference between the gellable
conposition disclosed in Exanple 7 of (2) and the one
claimed consists in a nodification of the relative
ratio of the three constituents whichis 1: 1.5 : 1.5

in present claiml.

As regards the problemunderlying the patent in suit,

t he appellant referred in the proceedi ngs before the
opposition division and again in its statenment of
grounds of appeal to an additional advantage allegedly
associated with the proposed nodification of the state
of the art, namely that the clained relative ratios of
the constituents in the patent provide a gel which is
not only elastic but hard in the sense that it exhibits
i mproved gel strength in conparison wth gels disclosed
in (2). This alleged advantage over the cl osest state
of the art according to (2) is said to be proved by the
results of the conparative tests in Tables 1 and 2 of
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the patent and in the experinents conducted in the
Buckl ey Declaration (4) and reported in Table 2 thereof.

The board concurs with the opinion of the opposition
division in the decision under appeal that, contrary to
t he subm ssions of the appellant, the results of the
conparative tests nentioned above are not pertinent,
since in all these tests the ratios of gellan gum:

xant han gum : carob or cassia or konjac gumvary
together with the total gum concentration which is
progressively increased. According to Table 2 in the
Buckl ey Declaration (4) a series of tests was carried
out by progressively adding increasing anounts of a 50 :
50 m xture of xanthan gum and | ocust bean (carob) gum
to 0.3% 1| ow acetyl gellan, thereby sinmultaneously

i ncreasing the total gum concentration and | owering the
gellan gumratio. For exanple, in Table 2 of (4) the
properties of a gellable conposition conprising only
0.6% by weight of a m xture of (1) |ow acetyl gellan,
(2) xanthan gum and (3) | ocust bean (carob) gum
wherein the ratio of the constituents is 2 : 1 : 1 in
accordance with the disclosure in Exanple 7 of citation
(2)(see (4): Table 2, Entries 2 and 8), are conpared
with those of a gellable conmposition conprising the
doubl e amount of 1.2% by weight of the m xture of (1)

| ow acetyl gellan, (2) xanthan gum and (3) | ocust bean
(carob) gum wherein the ratio of the constituents is
1: 1.5: 1.5 in accordance with present claim1l (see
(4): Table 2, Entries 6 and 12).

However, citation (3) teaches that gel strength
normal |y depends on both the relative ratio of the

di fferent gum conponents and the total gum
concentration in a gellable conposition (see especially
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page 26, right-hand colum, |ast paragraph, to page 27
| eft-hand columm, end of first full paragraph).

Figure 2 of (3) shows that gel strength increases nore
than linearly with total gum concentration. It is thus
clearly derivable fromthe disclosure in citation (3)
that, if the relative ratio of the individual gum
conponents in gellable conpositions is kept constant,
gel strength is a function of the total gum
concentration and vice versa. Fromthe foregoing it is
cl ear that any experinent designed to establish the
criticality of the relative ratio of the gum conponents
in a gellable conposition for the strength of a gel

must maintain total gum concentration at constant val ue.
On the basis of the teaching in the state of the art

t he conparative experinents carried out by the
appellant in the patent and in (4) would reasonably be
expected by those skilled in the art to show an
increase in gel strength because in these experinents
the relative ratio of xanthan/carob gum has been
progressively increased sinultaneously with the total

gum concentrati on.

The appellant has failed to persuade the board with its
argunent that it would appear fromthe results in

Table 1 of the Buckley Declaration (4) that gel
strength is inversely related to gum concentrati on and
That Figures 1 and 2 of (4) indicate a relationship

bet ween gel strength and colloid concentration which
coul d not be accounted for sinply by an increase in
total gum concentration. In each of the three pairs of
exanples in Table 1 (Exanples 1 and 2, 3 and 4, 5 and 6)
the properties of a gellable conposition conprising
0.4% by wei ght of |ow acetyl gellan as the sole gum
conponent are conpared with those of a conposition
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conprising 0.8% by weight of a m xture of (1) |ow
acetyl gellan, (2) xanthan gum and (3) |ocust bean
(carob) gum wherein the ratio of the constituents is
2:1: 1. It is thus clear that in Table 1 of (4) none
of the experinents is according to the clained

i nvention. Moreover, as expl ai ned above, any experi nent
designed to establish the criticality of the total gum
concentration for the strength of a gel nust keep the
conposition and relative ratio of the gum conponents
constant. As denonstrated above, this is clearly not
the case in the pairs of exanples in Table 1 of (4).
Fromthe results provided in (5) it is apparent that

| ow acetyl gellan as such exhibits a significantly

i ncreased gel strength conpared with m xtures
conprising | ow acetyl gellan in conbination with

xant han gum and carob gum (see (5): Figures 1 and 2,
gel s containing 100% gellan gumin conparison with gels
contai ning 75% 50% 25% or 0% gellan gum.

In the decision under appeal, the opposition division
had al ready objected that the results presented by the
appellant in the patent and in (4) did not, in view of
t he above-nentioned deficiencies, credibly denonstrate
any unforeseeabl e or unexpected increase in gel
strength for the clained conposition ratios. This

obj ection has not been net at the appeal stage by the
subm ssion of a strictly conparabl e experinent, as

m ght have been expected, but by an argunent of the
appel  ant that both docunents (4), ie the Declaration
by Keith Buckley originating fromthe appellant itself,
and (5) are "problematic" and that the benefit of doubt
occasioned in the present case by conflicting
experinmental evidence should be given to the appealing
pat ent ee.
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The board does not recognise that in the present case
conflicting evidence was produced by the parties. As

al ready nentioned above, the credibilty and reliability
of any experinent designed to establish the criticality
of the relative ratio of the gum conponents in a
gel | abl e conmposition for the strength of a gel depends
on the adherence to certain experinental conditions,
one of these being that total gum concentration nust be
mai nt ai ned at constant value. The technical findings
presented in (5) in conbination with (13) [the latter
confirmng that the procedures and conditions used to
produce (5) conforned with those specified in (4)] are
based on an experinental progranme designed to conply
wi th the above-nentioned experinmental conditions (see
especially (5), Figures 1 and 2) and to avoid the error
conmtted by the appellant in the patent and in (4) of
simul taneously varying the relative ratios of the three
conponent guns and the total gum concentration. Since
there is a fundanmental error in the experinental tests
conducted and presented in the patent and Tables 1 and
2 of (4) and this error has been avoided in the
experinmental tests conducted and presented in Figures 1
and 2 of (5), the results obtained fromthe tests in
(4) may be different fromthose of the tests in (5) but
do not of course constitute conflicting evidence.

The conparative experinments presented in (5) represent,
in the board' s judgnent, a credible investigation of
the relationship

- between the relative ratios of the three gum
conmponents (|l ow acetyl gellan/xanthan guni car ob
gum and gel strength and



7.7

2069.D

- 30 - T 0013/ 00

- bet ween total gum concentration and gel strength,
because (5) contains conparative experinents
wherein only one paraneter, ie either the relative
ratio of the gum conponents or the total gum

concentrati on has been vari ed.

In (5) the gel strength of different ratios of the

t hree gum conponents was investigated for total gum
concentrations of 0.4% 0.6% 0.9%and 1.2% The
results in Figures 1 and 2 of (5) show that, if the
relative ratio of the three gum conponents is kept
constant, the gel strength significantly increases with
i ncreasing total gum concentration. This finding is in
full agreenment with the above di scussed teachi ng of
citation (3).

On the other hand, Figures 1 and 2 of (5) show that, if
the total gum concentration is kept constant, there are
only insignificant differences in gel strength between

a blend conprising gellan : xanthan gum carob gumin a
ratio 2 : 1 : 1 in accordance with the state of the art
of (2) and a blend conprising the sane constituents in

aratiol : 1.5: 1.5 in accordance with claim1l.

It follows fromthe foregoing that the additiona

advant ageous properties of the clainmed gellable
conpositions referred to by the appellant have not been
properly denonstrated. According to the boards' case

| aw, such all eged advantages to which the patent
proprietor (appellant) nerely refers, wthout offering
sufficient evidence to support the conparison with the
cl osest state of the art, cannot be taken into
consideration in determ ning the problemunderlying the
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invention and therefore in assessing inventive step
(see the various decisions listed under point |.D. 4.4
of the Case Law of the Boards of Appeal, 4th edition,
2001) .

7.8 In view of the above circunstances the technical
probl em underlying the clained subject-matter in
relation to the closest state of the art according to
(2) can only be seen in the provision of further
gel I abl e conpositions conprising | ow acetyl gellan,
xant han gum and carob gum The sol ution proposed in
claiml1 is the provision of a gellable conposition
conprising the above-nentioned constituents in a
relative ratio of 1 : 1.5 : 1.5. According to Table 3
of the patent (see especially page 6, lines 18 to 21) a
gel | abl e conmposition conprising | ow acetyl gellan
xanthan gum: carob gum (1 : 1.5 : 1.5) has fairly firm
el astic properties and |likewise fairly firm elastic
pack qualities. The board is thus satisfied that the
stated probl em has been sol ved.

7.9 As al ready nentioned in 7 above, citation (2) suggests
already in general terns that, in order to decrease
brittleness (that is in order to increase elasticity),
of | ow acetyl gellan other gum conponents shoul d be
added. The addition of xanthan gum and carob gumto | ow
acetyl gellan is stated in (2) to be very good for this
(see end of page 9).

A skilled person, faced with the probl em defined above,
would in the first place consider solving this problem
by the provision of further ternary conpositions
conprising the same three gum conponents as the cl osest
state of the art before he would think of other

2069.D



7.10

7.11

2069.D

- 32 - T 0013/ 00

possi bl e nodifications of the state of the art, for
exanpl e, the preparation of conpositions conprising

di fferent gum conponents. Once the proposed solution to
the stated problem by preparing a gell able conposition
conprising the aforesaid conbination of guns in which
nerely the relative ratio between the various guns
differs fromthe specific ratio (2 : 1 : 1) disclosed
in (2) becanme obvious, determ nation of the specific
relative ratios required to obtain a gellable
conposition exhibiting qualitatively the sane or at

| east simlar properties and capabilities as the state
of the art would then be purely a matter of routine
experinmentation for the skilled practitioner.

The above conclusions are directly supported by the
experinmental data reported in docunent (5). The
experinmental evidence in (5) clearly denonstrates that
it is possible to obtain gels having conparabl e gel
strength over a wide range of different relative ratios
of gellan : xanthan gum: carob gumand that there are
as many gels exhibiting a simlar gel strength with a
gellan content of nore than 50% as with a gellan
content bel ow 50% Consequently, the clainmed ratio of
1: 1.5 : 1.5 cannot be considered to provide an
unexpect edl y advant ageous specific teaching but nerely
represents one of a nunber of possible nodifications of
the state of the art, all show ng about the sane or at
| east simlar properties and capabilities.

In the judgnment of the board, the subject-matter of
claim1 does not involve an inventive step, and this
claimis therefore not allowable. Since a decision can
only be taken on a request as a whole, there is no need
to consider the patentability of the other clains. Thus
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the appellant's auxiliary request cannot be all owed
ei t her.

Procedural rights under Article 113(1) EPC

Under Article 113(1) EPC a decision of the EPO may only
be based on grounds or evidence on which the parties
concerned have had an opportunity to present their
comments. This procedural right is intended to ensure
that no party is caught unawares by reasons being given
in a decision turning down his request on which he has
not had the opportunity to coment. In decision G 4/92
(QJ EPO 1994, 149), the Enlarged Board of Appea
interpreted the provisions of Article 113(1) EPC
concerning the right to be heard and to present
comments as meaning that a decision against a party

whi ch has been duly summoned but which fails to appear
at oral proceedings may not be based on facts put
forward for the first tinme during those oral

proceedi ngs. However, new argunents may - in

principle - be used in the reasons, based on the facts
and evidence already put forward (see G 4/92,
especially conclusion 1).

In the above-nenti oned deci sion, the Enlarged Board of
Appeal viewed the possibility of hol ding oral
proceedings in a party's absence, as provided for in
Rule 71(2) EPC, in relation to the need for the proper
adm nistration of justice, in the interests of which no
party should be able to delay the issue of a decision
by failing to appear at oral proceedings (loc. cit.,
especially point 4 of the reasons). This can only nean
that parties to the proceedi ngs nust be prepared for
the possibility that, on the basis of the established
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and plainly relevant facts, the decision may go agai nst
them It can further be inferred fromthis that a

deci sion may be based on a ground di scussed for the
first time during oral proceedi ngs which would prevent
t he patent being maintained, at least if the stage
reached is such that the absent - albeit duly
sumoned - appellant (proprietor) could have expected
the question to be discussed and was aware fromthe
proceedi ngs to date of the actual bases on which it
woul d be judged (see al so decision T 341/92, Q) EPO
1995, 373).

The requirenents set forth above are fulfilled in the
present case. The decision to dismss the appeal is
entirely based on grounds, facts and evi dence which
were already known to the appellant fromthe
proceedi ngs before the opposition division and which
were once again brought to the appellant's attention in
witing during the appeal proceedings.

On the basis of the above considerations, the board is
satisfied that, in the circunstances of the present
case, considering and deciding in substance on the

di sm ssal of the appeal does not conflict with the
concl usi ons of the Enlarged Board of Appeal in decision
G 4/ 92 and does not contravene the appellant's
procedural rights as laid down in Article 113(1) EPC,
in spite of its absence at the hearing.
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Or der

For these reasons it is decided:

The appeal is dism ssed.

The Regi strar: The Chai r man:

A. Townend U OGswal d
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