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Summary of Facts and Subm ssi ons

0233.D

Eur opean Patent No. 0 555 318, granted on application
No. 91 919 616.2, was revoked by the Opposition

Di vi sion by deci sion announced on 21 Septenber 1999 and
posted on 18 October 1999. It based the revocation
exclusively on the fact that claim1 of the patent as
granted did not fulfil the requirenents of Article 54
EPC (novelty) in respect of:

D1: EP-A-0 337 438.

The Appellant (Patentee) both filed a notice of appeal
agai nst this decision and paid the appeal fee on

20 Decenber 1999. On 22 February 2000 the grounds of
appeal were fil ed.

Oral proceedi ngs took place on 19 Decenber 2001.

The Appel |l ant requested setting aside the decision
under appeal and remttal to the first instance for
exam nation of inventive step with a set of clains
according to a main request (as granted) or one of four
auxiliary requests, if the Board came to the concl usion
that the subject-matter of these clains were novel

The Respondent requested di sm ssal of the appeal.

| ndependent claim 1 according to the main request reads
as follows:

"1. An absorbent article, such as a sanitary napkin or
an incontinence guard, intended to be worn in the
crotch part of a pair of underpants (9) and including
an el ongat ed absorbent pad (3) enclosed in a casing
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(1,2), and flexible flaps (4,5) extending from
respectively long side edges (6,7) of said pad, said
flaps (4,5) being fornmed of separate material pieces
i ntended to pass around | eg edges (10,11) of the
underpants (9) in use, each flap (4,5) having an edge
part which coincides generally with a correspondi ng
edge part of the article casing (1,2);

characterised in that the flaps (4,5) are attached to
the casing (1,2) such that the said edge part of the
flaps constitutes an outer edge part of the flaps
(4,5), while a remaining free part of the flaps
extending inwardly over the absorbent pad (3) on the
side of the casing (1,2) adapted to be renote fromthe
wearer of the article.™

Claim 1 according to auxiliary request 1 reads as
fol |l ows:

"1. An absorbent article, such as a sanitary napkin or
an incontinence guard, intended to be worn in the
crotch part of a pair of underpants (9) and including
an el ongat ed absorbent pad (3) enclosed in a casing
(1,2), and flexible flaps (4,5) extending from
respectively long side edges (6,7) of said pad, said
flaps (4,5) being fornmed of separate material pieces

i ntended to pass around | eg edges (10,11) of the
underpants (9) in use, each flap (4,5) having an edge
part which coincides generally with a correspondi ng
edge part of the article casing (1,2);

characterised in that the flaps (4,5) are attached on
the side of the casing (1,2) which is distal fromthe
wearer in use such that said edge part of the flaps
constitutes an outer edge part of the flaps (4,5),
while a remaining free part of the flaps extending

i nwardly over the absorbent pad (3) on the side of the
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casing (1,2) adapted to be renmpte fromthe wearer of
the article.™

Claim 1 according to auxiliary request 2 reads as
fol | ows:

"1. An absorbent article, such as a sanitary napkin or
an incontinence guard, intended to be worn in the
crotch part of a pair of underpants (9) and including
an el ongat ed absorbent pad (3) enclosed in a casing
(1,2), wherein the casing includes a liquid perneabl e
sheet (1) and a liquid inperneable sheet (2), and
flexible flaps (4,5) extending fromrespectively |ong
side edges (6,7) of said pad, said flaps (4,5) being
formed of separate material pieces intended to pass
around | eg edges (10,11) of the underpants (9) in use,
each flap (4,5) having an edge part which coi ncides
generally with a correspondi ng edge part of the article
casing (1, 2);

characterised in that the flaps (4,5) are attached on
the liquid inpernmeable sheet (2) such that said edge
part of the flaps constitutes an outer edge part of the
flaps (4,5), while a remaining free part of the flaps
extending inwardly over the absorbent pad (3) on the
side of the casing (1,2) adapted to be renote fromthe
wearer of the article.™

Claim 1 according to auxiliary request 3 reads as
fol | ows:

"1. An absorbent article, such as a sanitary napkin or
an incontinence guard, intended to be worn in the
crotch part of a pair of underpants (9) and including
an el ongat ed absorbent pad (3) enclosed in a casing
(1,2), wherein the casing includes a liquid perneabl e
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sheet (1) and a liquid inperneable sheet (2), and
flexible flaps (4,5) extending fromrespectively |ong
side edges (6,7) of said pad, said flaps (4,5) being
formed of separate material pieces intended to pass
around | eg edges (10,11) of the underpants (9) in use,
each flap (4,5) having an edge part which coi ncides
generally with a correspondi ng edge part of the article
casing (1, 2);

characterised in that the flaps (4,5) are attached on
the liquid inperneable sheet (2) such that said edge
part of the flaps constitutes an outer edge part of the
flaps (4,5), while a remaining free part of the flaps
extending inwardly over the absorbent pad (3) on the
side of the casing (1,2) adapted to be renote fromthe
wearer of the article, and there is no direct
connection between the casing (1,2) or the absorbent
pad (3) and the flaps (4,5), thereby interrupting al
liquid transport paths therebetween."”

Claim 1 according to auxiliary request 4 reads as
fol | ows:

"1. An absorbent article, such as a sanitary napkin or
an incontinence guard, intended to be worn in the
crotch part of a pair of underpants (9) and including
an el ongat ed absorbent pad (3) enclosed in a casing
(1,2) said casing including a |iquid-pernmeabl e sheet
(1) on that side of the article which faces the wearer
in use, and a |iquid-inperneable sheet (2) on that side
of the article which is distal fromthe wearer in use,
said two sheets (1,2) projecting out beyond the edges
of the absorbent pad (3) and being nmutually joined in
edge joins (12,13) around the periphery of said
absorbent pad (3), and flexible flaps (4,5) extending
fromrespectively long side edges (6,7) of said pad,
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said flaps (4,5) being fornmed of separate materi al

pi eces intended to pass around | eg edges (10,11) of the
underpants (9) in use, each flap (4,5) having an edge
part which coincides generally with a correspondi ng
edge part of the article casing (1,2);

characterised in that said edge joins (12,13) formsaid
correspondi ng edge parts of the article casing (1, 2)
and in that the flaps (4,5) are attached to the casing
(1,2) and are secured to the edge joins (12,13) in an
over | appi ng configuration such that said edge part of
the flaps constitutes an outer edge part of the flaps
(4,5), while a remaining free part of the flaps extends
i nwardly over the absorbent pad (3) on the side of the
casing (1,2) adapted to be renmote fromthe wearer of
the article; and in that the flexible flaps (4,5) are
secured to the edge joins (12,13) on the |iquid-

i nper meabl e sheet (2) projecting out fromthe absorbent
pad (3)."

In support of its main request the Appellant argued
that D1 did not provide an unamnbi guous di scl osure of
separate flaps, it rather encouraged the continuation
of material fromthe central part into the flaps, as
illustrated for the backsheet and an absorbent |ayer.

It further did not provide information on how the flaps
were attached to the casing and thus there was no

i ndication that the edge parts of the flaps actually
constituted an outer edge part of the flaps. The
absorbent article according to D1 needed speci al hinges
to provide the orientation of the flaps inwardly over
the distal part of the casing, the article according to
granted claim 1l achieved this by the clained manner of
attachnment. To find in D1 the disclosure of the clained
subject-matter, a skilled reader woul d have to

di sregard the preference for absorbent materi al
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continuing into the flaps, he would have to make a
specific choice of attaching the flaps to the casing
and he woul d have to decide on a separate hinge. This
clearly nmeant that D1 provided no unanbi guous

di scl osure of the subject-matter of claiml.

In support of its first auxiliary request the Appellant
submtted that this amendnent was nmade for establishing
novelty, thus in response to a ground for opposition
and therefore the request should not be dism ssed as

i nadm ssi bl e. The definition used was clear to define
the part of the casing onto which the flaps were
attached and the particular way in which this
attachnment was arranged. By defining the flaps as being
attached "on the side of the casing which is distal
fromthe wearer in use" the subject-matter of claiml
now di stinguished itself fromthe article shown in D1,
whi ch did not disclose how the hinges attached the
flaps to the casing.

The subject-matter of the main claimaccording to the
second auxiliary request, by defining the casing as
including a |iquid-inperneable and a |iquid-perneabl e
sheet, the flaps being attached on the |iquid-

i nper meabl e sheet, was in the opinion of the Appellant
novel over Dl as in the article of D1 it was not even
cl ear whether there was a |iquid-inperneabl e sheet
involved in the casing. The use of the wording
"attached on" clearly inplied a | ateral extension for
the attachnent of the flaps.

The subject-matter of the main claimof the third

auxi liary request further distinguished itself from D1
by the absence of |liquid transport paths between the
casing or the absorbent pad and the flaps. D1 inplied
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instead the use of a |layer of absorbent material
continuing fromthe absorbent part into the flaps.

The Appel lant contended for the fourth auxiliary
request that the chosen wordi ng made cl ear that the
attachnment of the flaps had a | ateral extension, thus
di stinguishing itself fromthe hinge neans disclosed in
D1. The flaps shown in D1 further had no overl appi ng
configuration with the casing, as the flaps were

di sposed at an angle to the casing backsheet.

The Respondent did not share the Appellant's views and
its subm ssions can be summari sed as foll ows:

The subject-matter of claim1 of the main request

| acked novelty over D1, as the flaps of the article
shown therein were separate flaps due to the use of
separate hinges as nentioned in colum 4, lines 6 to 9.
This was all the nore so since the material of the
flaps should be stretchable and flexible, which D1 did
not nention as being the case for any of the materials
used in connection with the absorbent core or the
casing. The use of the sane material as the backsheet
material of the casing was only optional and even then
this did not inply the continuation of the casing
backsheet into the flap. As the separate hinges were

di sclosed in D1 as being arranged al ong the

| ongi tudi nal sides of the napkin the edge parts of the
fl aps necessarily constituted an outer edge part of the
flaps.

The first auxiliary request should not be admtted
pursuant to Rule 57a EPC. It did not address a ground
of opposition because the subject-matter of the claim
had not changed in conparison to the main request: from
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D1 it was clear that the flaps were also attached on
the casing side distal fromthe wearer in use. The
Respondent further subscribed to the clarity objection
rai sed by the Board in the oral proceedings that in use
t he casing no |onger had only one specific side which
was distal fromthe wearer, thus this feature could not
be used to further define the article, as it was
techni cal | y anbi guous.

Nei t her could the anendnent of claim 1 according to the
second auxiliary request attribute novelty to the
subject-matter clainmed, as the casing of the napkin

di sclosed in D1 had a liquid inperneabl e backsheet and
a liquid perneable topsheet, the hinge being fixed to
the casing at the longitudinal sides. If the hinge were
separate as disclosed in D1, the attachnment of the
flaps to the |iquid-inperneable sheet woul d be
indirect; if the hinges were integral with the flaps as
suggested by D1, colum 4, lines 6 to 9, the flaps with
the integral hinges would be directly attached to the
casing' s liquid-inperneabl e sheet.

The further amendnent according to the third auxiliary
request rendered claim1 unclear in that the technical
features to achieve the clainmed effect of interrupting
all liquid transport between the absorbent pad or the
casing and the flaps were lacking in the claim There
existed further a contradiction in stating that the
flaps on the one hand were attached to the casing and
on the other hand there was no direct connection

bet ween t hese two.

The use of the term"edge join" in the main claim
according to the fourth auxiliary request in
conbination with the term"edge part" created confusion
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about what was actually nmeant by the term "edge part".
An "edge part" not necessarily had a wdth, it could as
well be a part of a line, whereas the Appellant, by the
use of "edge join" tried to attribute a certain aspect
of wwdth to the feature "edge part". The flap and the
casing could without difficulty be joined together

al ong a corresponding line, this Iine then being the
"correspondi ng edge part".

Reasons for the Deci sion

1

2.2

0233.D

The appeal is adm ssible

Mai n request (clains as granted)

The parties agreed with the Board' s prelimnary opinion
expressed in the annex to the summons that for the
guestion of novelty only D1 was rel evant, none of the
ot her docunents available in the file disclosing al
features of claim1 as granted.

D1 is nost relevant as the invention it discloses
functions by the sane principles as the invention of
the patent in suit: the flaps are attached in such a
way to the casing that a self-locking effect is

achi eved.

D1 discloses a sanitary napkin intended to be worn in
the crotch part of a pair of underpants (see Figure 3)
and including an el ongated absorbent pad enclosed in a
casing of fluid-pervious material (columm 5, l|ine 14)
havi ng flaps extending fromrespectively |long side
edges of the pad (or casing for that matter), the flaps
being fornmed of separate material pieces intended to
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pass around | eg edges of the underpants in use, each
flap having a part of its edge (nanely its entire

| ongi tudi nal edge) which coincides generally with a
correspondi ng part of the edge of the article casing,
as this part of the edge of the casing (which goes al
around the article) occupies the sane portion of space
as the edge of the flaps at the | ocation where the
flaps are attached to the casing (see colum 2,

lines 25 to 31 and colum, 4, lines 6 to 9). Thus al
features of the preanble of claim1l as granted are
known from D1.

The Appel lant argued that the flaps shown in D1 were
not separate material pieces.

For the Board Dl discloses to the skilled person two
mai n enbodi ments for the connection of the flaps to the
napki n: either by hinges directed along the

| ongi tudi nal sides of the napkin (colum 4, lines 6 to
9) or by hinges arranged transversely across the flaps,
i.e. transverse to the |ongitudinal sides of the
article (colum 4, lines 10 to 23). The first main
enbodi ment can then be carried out in tw ways: the

hi nges are either integral with the flaps or are
separate therefrom

For this decision the enbodinment with the separate
hi nges al ong the | ongitudinal sides of the absorbent
article is of inportance.

A skilled person, when confronted with the term "hinge"
and "hinge neans” will read it in its normal sense,
i.e. a novable joint such as between a door and a

door post. As the hinges according to the above

di scussed enbodi nent are of separate construction and
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are arranged al ong the |ongitudinal sides of the
napkin, the hinge will separate the relative flap from
the casing edge to which it is attached.

The Appel |l ant appears to rely primarily on Figure 2 of
D1 which appears to show the flaps as conti guous

ext ensi ons of the backsheet covering the garnent facing
side of the absorbent core. However, this is not the
only enbodi ment described in D1. There are other

enbodi nents whi ch not necessarily involve the |iquid-

i npervi ous backsheet in the manner shown in Figure 2.
For instance, the inpervious backsheet covering the
garnent facing side of the absorbent elenment is not
mandatory ("the sanitary napkins ... can further

i nclude a body-fluid inpervious surface ... "), see
colum 5, lines 56 to 59 of D1. This neans that even if
the flap involves a body-fluid inpervious backing as

di scussed below this is not necessarily contiguous with
the flap over the absorbent el enent.

Conversely, even if there is a body-fluid inpervious
surface on the absorbent elenent, this does not
necessarily continue into the flap: the flap "may

i nclude a body fluid inpervious backing such as the
mat eri al s descri bed above in connection with the body
fluid-inpervious surfaces for the undergarnent facing
side of the absorbent core” (colum 6, lines 20 to 24
of Dl1). Finally, colum 6, lines 17 to 19 of D1
mentions that the flap should be made of stretchable
flexible material, a material which is nowhere

menti oned for the absorbent core, its casing or its
backsheet .

The Appellant further submtted that there was no
unanbi guous di scl osure of separate flaps, as there was
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a preferred enbodi ment (colum 5, lines 34 to 42)
wherein a | ayer of absorbent material extended fromthe
absorbent core into the fl aps.

However, this enbodinment is described only as a
possi bl e further devel opment of a previously described
enbodi nent, in the latter there being another |ayer of
absorbent material underlying the absorbent el enent.
This inplies that the basic formof the article, before
t hese inprovenents, is without this further |ayer of
absorbent material .

Therefore the flaps disclosed in DL are consi dered by
the Board to be separate material pieces.

| f the separate flaps are attached by separate hinges
to the longitudinally extending sides of the napkin as
di scussed above it is inplicit to the skilled person
that, with the napkin seen in cross-section, the hinges
are located at the (lateral) extremties of the

| ongi tudi nal sides of the napkin and that at that

| ocation they provide the transition to the flaps,
bei ng separate hinges. In view of the biased
configuration of the flaps, by which their free part
extends inwardly over the absorbent pad on the side of
the casing adapted to be renpote fromthe wearer of the
article, of necessity the edge part of the flaps
connected by the separate hinges to the | ongitudinal
sides of the napkin will constitute the outer edge part
of the flaps.

The Appellant contended that the subject-matter of
claim11 distinguished itself fromDl in that the
specific manner of attachnent of the flaps to the
article provided the inward orientation of the flaps,
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over the backsheet, whereas in the article disclosed in
D1 this orientation was achi eved by the additional
hi nges.

However, there are no features in claiml1l to support
this. For the attachnment of the flaps to the article
claim1 nentions only that they are attached to the
casing "such that said edge part of the flaps
constitutes an outer edge part of the flaps, while a
remaining free part of the flaps extends inwardly over
t he absorbent pad on the side of the casing adapted to
be rembte fromthe wearer of the article". Thus there
is no nmention or inplication of a particular manner of
attachnent, particularly not of a certain latera
extension of the coinciding edge part of the flaps and
t he casi ng.

An "edge" not necessarily has a width; it can just as
well be a line. Therefore an "edge part" as nentioned
in the claimdoes not necessarily have a | ateral
extension, it can also be fornmed by a section of that
l'ine.

Thus also all features of the characterising part of
claim1 are known from D1. The subject-matter of
claim1l1 thus |lacks novelty over D1 (Article 54 EPC

The mai n request cannot therefore be all owed.

First auxiliary request

The Respondent argued that this request should not be
admtted into the appeal proceedi ngs as the subject-

matter of claim1l did not change in substance by this
anendnent. The subject-matter of claim1 was not novel
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and therefore the same objection applied to that of
claiml1l of the first auxiliary request. Therefore the
amendnment could not help claim1 to overcone the ground
of opposition of |ack of novelty, and thus did not
fulfil the requirement of Rule 57a EPC.

The Board observes that Rule 57a EPC requires
amendnents only to be "occasi oned” by grounds of

opposi tion. \Wether the anendnents actually "overcone"
a ground for opposition is an altogether different

i ssue, not governed by Rule 57a EPC. It is clear that

t he objection of |ack of novelty made agai nst the
subject-matter of claim1l as granted occasioned this
amendnent further specifying the |ocation of the
attachnment of the flaps, by which the Appell ant
considered the subject-matter of claiml1 to differ from
t he napkin disclosed in DL. The first auxiliary request
is therefore admtted into the proceedings.

According to Article 84 EPC the clains shall define the
matter for which protection is sought. They shall be

cl ear, concise and supported by the description.

Rule 29 EPC requires the clains to define the matter
for which protection is sought in ternms of the
technical features of the invention. If a patent is to
be mai ntained in anended formthe patent should fulfil,
anong ot hers, these requirenents of the EPC

(Article 102(3) EPC).

By its present anended wording claim21 defines the
invention in that the flaps are attached "on the side
of the casing (1,2) which is distal fromthe wearer in
use". However, this term does not have an unanbi guous
techni cal neaning and attenpts to define the napkin by
features of the use to which it is put, instead of by
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techni cal features of the napkin itself.

In use the side of the casing upon which the flaps are
attached will namely not necessarily remain distal from
the wearer but will be directed towards the wearer, as
can be seen in Figure 6 of the patent in suit. This
figure shows the casing flanges pivoted up towards the
wearer, the side of the casing to which the flaps are
attached being directed towards the thighs, which is
clearly not "distal” fromthe wearer

By this anendnent claim 1l therefore does not fulfil the
requirenents of Article 84 and Rule 29 EPC and the
pat ent cannot thus be maintained in this form

The first auxiliary request cannot therefore be

al l oned. The question of novelty of the subject-matter
of claim1l according to this request therefore needs no
further consideration.

Second auxiliary request

According to this request it is now further specified
inclaiml that the casing includes "a |liquid perneable
sheet (1) and a liquid inperneable sheet (2)" and that
the flaps "are attached on the liquid inperneabl e sheet

(2)".

The first feature is known from D1, which specifies
that the casing can further include a fluid inpervious
surface (=sheet) fixed to the garnent facing side of
the core wapped in a fluid pervious surface (=sheet)
(see colum 5, line 56 to colum 6, line 6). The
description of Dl does not specify how this inpervious
sheet is fixed to the pervious sheet, except by
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menti oni ng heat sealing or adhesive, but the skilled
person finds in the drawings (in particular Figures 1
and 2) the information that the pervious and i npervious
sheet are attached to each other along a seam or flange
i nvol ving both sheets, formed al ong the periphery of

t he absorbent core. In the art this is a conmon nmanner
of fixing such two sheets together, see for Exanple D5,
page 6, lines 14 to 19, a patent docunent al so

acknowl edged in the patent in suit. The patent in suit,
see colum 4, lines 56 to 59, also nmentions that the
casi ng sheets are joined together by known techni ques
of gluing, heat welding or ultrasonic wel ding.

In this known manner of joining together the casing

t opsheet and backsheet they both extend outward, up to
the side edges of said flange. In the napkin disclosed
in D1 the separate hinges are provided along the

| ongi tudi nal side edges thereof for attaching the flaps
to the casing (see point 2.3 above), thus the flaps are
attached via the hinges to both the |iquid-perneable
and the liquid-inperneable sheet of the casing.

The used wording: "the flaps are attached on the liquid
i nper neabl e sheet” is grammatically incorrect. The
Board considers that this can only be read as "the
flaps are attached to the liquid inperneable sheet”.

However, in that case (see point 4.1 above) the
subject-matter of claim1l1 is already knowmn from Dl and
thus | acks novelty (Article 54 EPC)

The Appel |l ant argued that the subject-matter of claiml
was different fromthe napkin disclosed in D1, arguing
that by the wording used it was clear that the

attachnment had a certain width in the lateral direction
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and that the flap was only attached to the inperneabl e
sheet .

The Board cannot concur with this. For such a limted
interpretation the claimshould have nentioned the
attachnment of the flap as being "only" to the

i nper neabl e sheet, which it does not. Further, nowhere
is there nention in the patent in suit that the width
of the attachnent region of the flap to the casing is
of particular inportance for the self-I|ocking function.
Rather, this is attributed to the length of the flap
and the curved configuration of the |ongitudinal edges
(6, 7) of the napkin (see colum 6, lines 33 to 37 of
the patent in suit). The attachnment region and its
width is nowhere nentioned in this connection.

To derive this feature only fromFigures 3 and 6 of the
patent in suit would therefore also run counter to the
est abl i shed case | aw of the Boards of Appeal, which
allows for amending clainms with the help of features
only disclosed in the drawi ngs when the structure and
function of these features is clearly, unm stakably and
fully derivable fromthe drawi ngs by the skilled person
and not at odds with the other parts of the disclosure
(see Case Law Boards of Appeal, 1999,

Section I11.A 1.2).

The second auxiliary request cannot therefore be
al | oned.

Third auxiliary request
For the third auxiliary request, claim1l1 of the second

auxiliary request is now further limted by the feature
that "there is no direct connection between the casing
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(1,2) or the absorbent pad (3) and the flaps (4,5),
thereby interrupting all liquid transport paths
t her ebet ween" .

As already stated in point 3.2 above, the requirenents
of Article 84 and Rule 29 EPC have to be fulfilled if
the patent is to be maintained in anended form

According to the present wording of claiml1 it is not
specified by which technical nmeans it is achieved that
on the one hand the flaps are attached to the liquid

i nper neabl e sheet of the casing and on the other hand
there is no direct connection between the flaps and the
casing and at the sane tine fluid transport is
interrupted. The sane applies to the cl ai med absence of
a direct connection between the absorbent pad and the
flaps.

Claim 1l therefore does not contain the technical
features essential for achieving the clained effect and
t hus does not fulfil the requirenents of Article 84 and
Rul e 29 EPC.

The third auxiliary request cannot therefore be

al l oned. The question of novelty of the subject-matter
of claim1l according to this request therefore needs no
further consideration.

Fourth auxiliary request

Claim1 according to the fourth auxiliary request,
conpared with claiml of the main request further
specifies that the casing includes a |iquid perneable
sheet on the side of the article which faces the wearer
in use and a liquid inperneable sheet on that side of
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the article which is distal fromthe wearer in use.
These two sheets project out beyond the edges of the
absorbent pad and are nmutually joined in edge joins
around the full periphery of the absorbent pad. These
edge joins formthe correspondi ng edge parts of the
article casing. The flaps are secured to the edge joins
on the liquid-inperneabl e sheet projecting out fromthe
absorbent pad in an overlappi ng configuration such that
the edge part of the flaps constitutes an outer edge
part of the flaps while a remaining free part of the

fl aps extends inwardly over the absorbent pad on the
side of the casing adapted to be renote fromthe wearer
of the article.

The napkin according to the enbodi nent described in D1
(colum 5, line 56 to colum 6, line 6) also has a

[ i qui d- perneabl e sheet on the side of the article
facing the wearer in use and a |iquid-inperneabl e sheet
on the side of the article which is distal fromthe
wearer in use. The normal manner for a skilled person
to produce the napkin as shown in Figures 1 and 2 of D1
(see point 4.1) is to have these two sheets project
beyond t he edges of the absorbent pad and to join them
mutually in an edge join around the full periphery of

t he absorbent pad. Thus the edge joins along the

| ongi tudi nal sides of the napkin formthe edge parts of
the casing in that area, with which correspondi ng edge
parts of the flaps coincide. The flaps are attached to
the casing by the separate hinges (see point 2.3) along
the | ongi tudinal sides forned by the edge joins; they
are therefore secured to the edge joins. As the liquid-
i nper neabl e sheet and the |iquid-perneabl e sheet extend
up to the longitudinal edge of the napkin's casing (see
point 4.1) fornmed by the edge join, the flexible flaps
are of necessity secured to both the |iquid-inperneable
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and the |iquid-perneabl e sheet projecting out fromthe
absor bent pad.

The flaps of the napkin disclosed in D1 are held by the
bi ased hinges in a configuration in which their free
parts overlap the absorbent pad on the side adapted to
be renmbte fromthe wearer of the article, see Figure 2
and claim7 of Dl. Their edge part secured to the edge
join constitutes an outer edge part for the reasons

al ready explained in point 2.3 above.

Also in respect of claim1 of this request the
Appel | ant argued that the wording "edge part" as used
inclaiml inplied a certain wdth of the join between
t he Iiquid-perneabl e sheet and the |iquid-inperneable
sheet formng the casing and that the securenment of the
flaps to these edge joins on the |iquid-inperneable
sheet inplied that the flaps were only attached to the
I i quid-inpernmeabl e sheet.

I n point 4.3 above the Board has al ready expl ai ned for
the second auxiliary request why it does not agree with
this argunentation

Al'l features of claim1l being known either explicitly
or inplicitly fromDl the subject-matter of claim1l
according to the fourth auxiliary request does not

i nvol ve novelty (Article 54 EPC)

None of the requests of the appellant being allowabl e
t he appeal has to be di sm ssed.
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For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

M Patin H. ©Mei nders
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