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Su.uimary of Facts and Submissions 

By decision of 2 September 1996 the Examining Division of 

the European Patent Office refused the applicant's request 

for re-establishment of rights under Article 122 EPC in 

respect of European patent application No. 90 910 868.0. 

A notice of appeal was filed on 4 November 1996, but the 

fee for appeal was not paid. The applicant (appellant) was 

therefore, pursuant to Rule 69(1) EPC, sent a communication 

of loss of rights dated 6 February 1997, informing him that 

pursuant to Article 108, second sentence, EPC, the notice 

of appeal was deemed not to have been filed. 

On 7 April 1997 the applicant and appellant filed "an appeal 

against the decision of the appeal commission to deem as 

unreceived" the appellant's notice of appeal. This letter 

was interpreted by the Registrar of the Board as a request 

for re-establishment of rights with regard to the 

appellant's failure to pay the appeal fee mentioned above. 

The registrar informed the appellant on 9 April 1997 that 

a fee for re-establishment of DM 150,- had to be paid on 

16 April 1997 at the latest. The fee was paid on that date. 

On 11 June 1997 a communication was sent to appellant 

informing him that as the omitted act, i.e. the payment 

of the appeal fee, had not been completed within the two 

month period prescribed in Article 122(2) EPC, which period 

ended on 16 April 1997, re-establishment was not possible. 

The appellant's representative answered in letters 

received on 18 August 1998 and 15 October 1998 that he 

interpreted the communication as a good sign for the 

appellant, and that the appellant requested that 

Article 122 EPC should be applied. The representative also 

pointed out that he was a civil lawyer not specialized in 

patent law, and needed information about fees that the 
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