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Rule 88, second sentence, EPC, recuires that a correction 

to the description filed on a European patent aplication 

must be obvious, in the sense that it is immediately evident 

that nothing else would have been intended than what is 

offered as the correction. This recuirement is not satisfied 

in a case in which the mistake to be corrected consists of 

an omission and the omitted matter is also missing from. 

priority documents filed with the EPO, at the time when the 

request for correction is received. 

The facts that the omitted matter is on file at the national 

industrial property office concerned and that a copy of it 

was in the possession of the applicant's representative, 

are, in this respect, without siqnificance. 
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SUMMARY OF FACTS AND SUBMISSIONS 

On 12 January 1982, European patent application N°.82300154.0 

was filed by the appellant's representatiVei claiming priority 

from an application for a US national patent filed on 

12 January 1981. 

On 29 January 1982,the applicant's representative sent to 

the Receiving Section three copies of an "Appendix" consisting 
of 14 sheets of computer print-out.which had been omitted from 
the description as filed. 

On 5 February 1982, a certified copy di US Pateiit application 

N°.224339 of 1 December 1981, was filed. The certified copy 

did not include any "Appendix". 

By letter dated7 February 1982, the Receiving Section 

informed the appellant that the "Appendix" could not be 

accepted as an amendment since it was filed prior to the 

receipt of the serch.report (Rule 86(1) EPC). 

V., 	On 24 March 1982 the appellant replied submitting that 

the "Appendix" had been inadvertently omitted from the 

description and that its late filing did not constitute 

an amendment in the sense of Article 123(2) and Rule 86(1)EPC. 

The attention of the Office was also drawn to the fact that 

the"Appendix" sent on 29 January 1982 was identical to that 

included in the priority documents. 

Correction in accordance with Rule 88 EPC was requested. 

VI. 	On 6 April 1982 the Receiving Section issued the decision 

under appeal, rejecting the request for correction on the 

grounds that on the date of filing of the application it 

was evident that the "Appendix" mentioned on page 27 of 

the description was missing but that it was not obvious 

what the correction should have been. Furthermore, contrary 

to the appellant's assertion, this Appendix was not included 

in the certified copy of the US priority documents, received 

on 5 February 1982. 

. . . / . . . 
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VII. 	On 2 June 1982, the appellant's representative filed a 

notice of appeal against the decision of the Receiving 

Section. The appeal fee was duly paid. In the statement 

of grounds, filed on 29 July 1982, it was submitted that. 

Rule 88 EPC is applicable because it appears obvious from 

the documents that the "Appendix" had been omitted. The 

fact that the"Appendix"was in the representative's office 

at the time of filing the European patent application, 

was verified by a sworn declaration from the clerk responsible 

for the filing of the application. The appellant contends 

that as the"Appendix"was actually on file at the U.S. Patent 

Office, even though it was not filed with the EPO at the 

date of filing the European patent application, this was 

sufficient for the purposes of Rule 88 EPC. The appellant 
requested that the decision of the Receiving Section should 
be cancelled and that the appeal fee should be reimbursed. 

Reasons for the decision 

The appeal complies, with Articles 106 to 108 and Rule 64 EPC 

and is, therefore, admissible. 

The Legal Board of Appeal has previously decided,  in Case 

N° J 08/80, on 18 July 1980 (Official Journal EPO,1980, page 

293), that mistakes within the meaning of Rule 88 EPC can 

consist of omissions. 

An "Appendix" of the kind with which this appeal is concerned 

must be regarded as part of the description, according to 

Article 78(1) (b) EPC 

Correction of the description is dealt with in Rule 88, second 

sentence, EPC, which expressly refers to such a possibility 

and prescribes conditions under which correction may be permitted. 

In particular, the correction must be obvious in the sense that 

it is immediately evident that nothing else would have been 

intended than what is offered as the correction. 



This condition is not satisfied in the present case. Although 

at page 27, lines 16-23, of the description reference is made 

to a "program ....... furnished, as an appendix to this application" 

it is not immediately evident that the missing document was 

incontrovertibly the "Appendix" submitted on 29 January 1982. 

The "Appendix" forming part of the priority documents was not 

available to the EPO. Théfiä€è that the "Appendix" was on file 

at the U.S. Patent Office and that a copy of it was in the 

possession of the appellant's representative are in this respect 

without siripificance. 
As the conditions for application of Rule 88 EPC are not satisfied 

the Decision of the Receiving Section must be affirmed. 

As the appeal is rejected, no reimbursement of the appeal fee 

can be ordered. 

For these reasons, 

it is decided that: 

The Appeal against the Decision of the Receiving Section of the 

European Patent Office dated 6 April 1982 and the application 

for reimbursement of the appeal fee are dismissed. 

The Ristrar: 	. 	The Chairman: 


