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Summary of Facts and Subm ssi ons

The appeal is froma decision of the Receiving Section
dated 22 April 2003 to refuse the request of restitutio
in integrum of the applicant because of the non paynent,
within the time limt for paynent, of the exam nation
fee (Article 94(2) EPC) and the designation fee

(Article 79(2) EPC) concerning the application filed
under No. 00830271.

1. The rel evant facts and steps in the procedure of the
case are the follow ng:

- t he applicant was informed by a letter dated
5 Septenber 2001 fromthe Receiving Section that
its application would be published on 17 Cctober
2001

- Wi th a comruni cation pursuant to Rule 50 EPC dated
23 Cctober 2001 the Receiving Section inforned the
applicant that the date of the European search
report was 17 Cctober 2001 and drew the attention
of the applicant to the fact that the exam nation
fee and the designation fee nust be paid according
respectively to Article 94(2) and (3) EPC and
Article 79(2) and (3) EPC within six nonths after
this publication date

- on 21 June 2002 the Receiving Section issued a
comuni cation pursuant to Rule 85a and 85b EPC
noting that the exam nation fee and designation
fee had not been paid within the tinme [imt
specified and informng the applicant that he
could still validly pay themw thin a period of
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grace of one nonth after the comunication
provi ded that the surcharge under Rule 85b EPC and
under Rule 85a EPC was paid at the same tine.

- Wi th a comruni cation dated 19 Septenber 2002 the
Recei ving Section gave the applicant notice of
| oss of rights pursuant to Rule 69(1) EPC

- with a fax of 15 Novenber 2002 confirnmed by a
| etter received on 19 Novenber 2002, the applicant
requested reestablishnment of rights, arguing that
he paid the fees under discussion innmedi ately
after he opened the "stanped"” envel ope contai ning
t he conmuni cation of 21 June 2002, nanely on
2 August 2000 (sic).

The Receiving Section refused the request for
restitutio in integrum because the time limt for
paynent of the exam nation and designation fees was

excluded fromrestitutio in integrum

The applicant filed an appeal against this decision and
pai d the appeal fee on 26 June 2003.

He requested that:
- t he decision of the Receiving Section be set aside,
- he be allowed to pay the m ssing anmount of the

exam nation fee and seven designations fees

i ncludi ng the 50% surchar ge

- the case be remtted to the Exam ning Division for
further prosecution.
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Auxiliarly he requested that oral proceedings be held
shoul d the Board not accept his request.

The appel lant's argunents supporting his request can be
summari sed as foll ows:

- he paid the fees under discussion innmedi ately
after opening the stanped envel ope of the
conmuni cation dated 21 June 2002, nanely on
2 August 2000 (sic)

- he intended to pay the exam nation fee and seven
designation fees with surcharge of 50% but the
assi stant who was responsi ble therefor omtted
both to pay the surcharge and to prepare the
letter as he was instructed to do, to informthe
EPO of the | ate paynment due to the |ate receipt of
t he conmuni cation of 21 June 2002 setting the tine
[imt of one nonth.

- he further indicated that at first sight he did
not understand the nmeaning of the comrunication
dated 21 June 2002 and by this tinme was relying on
t he application of the principle of good faith by
the EPO in the case where the anmount paid on
2 August 2002 woul d be insufficient.

He argued that he shoul d have been requested by the EPO
according to Rule 7(2) relating to Fees to select the
states he wi shed to designate, and that the EPO did not
apply the principle of good faith because of the above
menti oned om ssion of his assistant.
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Because this anobunt is actually not sufficient he
suggests that given the established case-law (T 130/ 92)
(J 11/85) the amount paid (€ 2180) could be considered
an under paynent of €2400 covering the exam nation fee
+ 50% surcharges and at |east two or three

desi gnat i ons.

Since the appellant in his last letter in response to
the Board's communi cation expressed his intention to
support his request and argunents and did not w thdraw
his request for Oral proceedings the Board schedul ed
Oral proceedi ngs on 15 Septenber 2004. On this date the
Board, in the absence of any letter or fax or tel ephone
call fromthe appellant announcing that he woul d not
attend the oral proceedings, as the parties intending
not to appear at the hearings usually do, the oral
proceedi ngs were actually held and the decision
announced at the close of proceedings.

Reasons for the Decision

2252.D

The appeal is adm ssible since the requirenents of
Article 106 to 108 EPC and Rul e 64 EPC have been net.

The appel | ant has never disputed that the exam nation
fee (Article 94(2) EPC) and designation fee

(Article 79(2) EPC) at stake in the present case were
excluded fromthe benefit of the restitutio in integrum
by Article 122(5) EPC

H's main argunent relies on the assunption that the
actual date of reception of the conmunication dated
21 June 2002 which set the time limt of one nonth was
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2nd August 2002 according to Rule 78(2) EPC, and the
only deficiencies were the om ssion of the letter

i nform ng the EPO about the reasons of the |ate paynent
due to the | ate received conmuni cati on and the non
paynent of the surcharge of 50%

However as already indicated in the communication, the
only date stanp show ng this date of "2 August 2002" is
a personal stanp fromthe office of the Representative
and not a stanp applied by the official postal services
to the envel ope. This serves only to prove that the
mai | was opened on this date but not when it was

recei ved

The Board cannot accept the appellant's argunent put
forward in response nanely that this fact was not
dependent upon voluntary factors but was based on
obj ective facts.

The appel | ant cannot pretend not to understand the

di fference between the circunstances taken into account
by Rule 78 EPC in order to protect the parties agai nst
t he possi bl e hazards of the postal services and the
holidays in a representative's office planned by the

representative.

In fact Rule 78(2) EPC nmentioned by the appellant to
justify the delay in the paynent - in so far as this
rul e provides exceptions in certain circunstances to
the principle that the notification by registered
letter is deened to be delivered to the addressee on
the tenth day follow ng the posting -, does not apply
in this case since the opening of the nail depends
solely on the voluntary actions of the addressee or to
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put it in other words on the organisation of his

of fice, and cannot be considered to be "the |ater date"
meant by this rule aimng at protecting the addressee
agai nst a del ay i ndependent of his own planned wor ki ng
time. Interpreting this rule in the sense suggested by
t he appellant would result in it |acking any sense.

Accordingly it is established that the exam nation and
designation fees were not paid within the nonth after
t he conmuni cation dated 21 June 2002,the deadline
according to Rule 78(2) EPC being the 1 August 2002.
As the Receiving Section stated, the exam ning fee and
t he designation fee are excluded by Article 122(5) EPC

as soon as it is verified that the fee was not paid
within the time limt.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

M Fabi ani J. C. Saisset
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