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Summary of Facts and Subm ssi ons

1284. D

I n the European application No. 97 919 410.0 which
originated fromlInternational application published
under WD 97/41399 and claimng the priority date of

25 April 1996, the national basic fee, the designation
fees and the exam nation fee had not been paid wthin
the applicable tine imts laid down in Rule 104b(1)
EPC as in force at that tine. Consequently the

conmuni cation pursuant to Rul e 85a EPC (EPO Form 1217)
and the comuni cation pursuant to Rule 85b EPC ( EPO
Form 1218) were both di spatched on 8 Decenber 1998. In
both fornms the applicant was infornmed that the fees may
still be validly paid /the deficiency may be renedi ed
within a period of grace of one nonth and that re-
establishment of rights was not avail abl e.

As none of the aforementioned fees was paid in tinme the
comuni cation "Noting of |oss of rights pursuant to
Rul e 69(1) EPC' because of non-paynent of the national
basic fee and the designation fees was issued on

3 March 1999.

Part of the outstanding fees was paid on 15 March 1999.

By letter dated 15 April 1999 the applicant asked that
the I oss of rights be re-considered in view of the fact
that the | ate paynent had been due to her health and
financial problens. A nedical certificate was encl osed
according to which she was seriously ill from18 to

26 February 1999.

By letter received on 3 May 1999 the applicant
expressly requested a decision under Rule 69(2) EPC
and, additionally, restitutio in integrum the fee
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required under Article 122(3) EPC was not paid.

By decision issued on 9 August 1999 the Receiving
Section held that the communi cation pursuant to

Rule 69(1) dated 3 March 1999 was upheld and that the
application was deened to be withdrawn due to the late
paynent of the fees nentioned in the deci sion.

On 5 October 1999 the applicant filed a notice of
appeal against said decision and paid the appeal fee.

In the grounds for appeal received on 29 Cctober 1999
t he appel l ant asked "to admt the registration in the
Eur opean register of the patent” for the reason that
she, whil st having had the necessary funds at her

di sposal, was hindered fromactually making the
necessary paynents in time by a serious illness which
kept her in bed from Decenber 1998 to (15) March 1999,
when she paid the outstanding fees i mediately after
her recovery. An additional difficulty in observing
time limts was caused to her by the fact that she had
to count on third persons for making the translations
of all docunents and conmunications into a foreign

| anguage, namely Engli sh.

In response to a conmuni cation of the Board the
appellant in her letter received on 11 May 2001
stressed her personal difficulties caused by health and
| anguage probl ens and asked that reinbursenent of the
fees be nade at the sane tinme as the notification of
the final decision of the Board.

Reasons for the Deci sion

1284. D
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Despite the somewhat unusual wording of the appellant's
request in the given context there could never be any
doubt as to what is sought by the present appeal,
namely the setting aside of the inpugned decision which
hel d that the application is deened to be w thdrawn due
to the late or omtted paynent of the fees nentioned in
t he deci sion under appeal; thus the request qualifies
under Rule 64(b) EPC. Al other relevant requirenents
havi ng been net as well, the appeal is adm ssible.

The i mpugned decision correctly states that the fees
menti oned therein have not been paid in time and that
t he | egal consequence thereof is the deenmed w t hdrawal
of the application. The appellant has not contested
this.

As there is no further |legal renedy provided for in the
EPC where rel evant fees have not been paid even within
the period of grace pursuant to Rule 85a EPC, the
resulting loss of rights is final and there is no

| onger any | egal basis for considering circunstances of
any kind which were or may have been the cause of the
non- observance of the time limt. In particular, this
is also true for re-establishnment of rights which is
excluded in such a situation (Article 122(5) EPC
Decision G 3/91, Q) EPO 1993, 8); in addition, such
request is deened not to have been filed in the present
case because the prescribed fee has not been paid
(Article 122(3) EPC).

25 January 1998 being a Sunday, the decision under
appeal is also correct as far as it held that the
deened wi t hdrawal took effect on 27 January 1999, which
is the day after the expiration of the 21 nonth tine
[imt provided for in Rule 104b(1) EPC as then in
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force, said time limt having to be calculated fromthe
priority date clained, i.e. 25 April 1996. As a
consequence all fees paid on or after that date, except
t he appeal fee, are to be reinbursed.

Or der

For these reasons it is decided that:

1. The appeal is dism ssed.

2. Al fees paid by the appellant for European application
No. 97 919 410.7 on or after 27 January 1999, with the
exception of the appeal fee, are to be reinbursed.

The Regi strar: The Chai r man:

M Beer J.-C. Saisset
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In application of Rule 89 EPC the decision given on 5 July 2001
is hereby corrected as follows:
On page 3, point 4, line 3 and on page 4, Order, point 2 the

date "27 January 1999" should read "27 January 1998",

The Registrar: The Chairman:

J.AC. Saisset//
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