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Summary of Facts and Subm ssi ons

VI .
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N.N. filed on 29 June 1999 an application for grant of
a European patent, under the No. 99 ...

The Receiving Section in a decision dated 20 Decenber
1999, refused the application, pursuant to
Article 91(3) EPC

The applicant appealed fromthis decision by letter
dated 27 February 2000 and received on 7 March 2000.

The appeal fee was not paid. By a communi cation of |oss
of rights pursuant to Rule 69(1) EPC dated 3 August
2000, the Registrar of the Board infornmed the appell ant
that the appeal fee had not been paid.

In a letter dated 13 Cctober 2000 and received on

16 Cctober 2000, in response to the comruni cation of
the Registrar, the appellant submtted, that he had
ordered paynent of the appeal fee but that his bank did
not carry out the transfer and that he had now paid the
appeal fee and the fee for re-establishnent of rights,
on 28 Septenber 2000.

The Board sent a conmmuni cati on on 21 Decenber 2000
drawi ng the appellant's attention on two issues to be
consi der ed:

1. The letter dated 13 Cctober 2000 was consi dered as
a request for re-establishment of rights into the
time limt for paying the appeal fee.

It was stressed that, however, this request for
re-establishment of rights was not filed within
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the tinme limt of two nonths fromthe renoval of
t he cause of non conpliance, as required by
Article 122(2) EPCie within the two nonths after
t he communi cati on dated 3 August 2000, since the
letter was received on 16 October 2000.

Accordingly, the request for re-establishnent of
rights appeared to be inadm ssible.

2. The notice of appeal was not filed within two
nmont hs after the date of notification of the
deci si on appealed from (Article 108 first sentence
EPC), since it was received on 7 March 2000.

Thus, the appeal appeared to be inadm ssible
(Article 108 and Rule 65 EPC).

Except a tel ephone call on 19 January 2001 to ask what
to do, the appellant nade no observati on.

Reasons for the Decision

1034. DA

Pursuant to Article 108 (second sentence) EPC, the
noti ce of appeal shall not be deened to have been filed
until after the fee for appeal has been paid.

In this case, the appeal fee was not paid within the
time limt for filing the appeal.

The appeal is therefore deenmed not to have been fil ed.
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It is obvious fromthe circunstances that by his letter
dated 13 October 2000 but received on 16 Cctober 2000,
the appellant intended to apply for restitutio in
integruminto the tine limt for paying the appeal fee
pursuant to Article 122 EPC.

According to Article 122(2) EPC the application for
re-establishment of rights nust be filed within two
nmonths fromthe renoval of the cause of non conpliance
with the time [imt.

In the present case, the appellant did not respect this
time limt. According to the advice of delivery on file
t he conmuni cation of |loss of rights Rule 69(1) EPC
inform ng the appellant that the appeal fee had not
been pai d has been handed down to the appellant on

9 August 2000. The appellant's letter dated 13 Cctober
2000 was received by the EPO on 16 Cctober 2000.

The appel lant's request for re-establishnment of rights
is therefore inadm ssible.

Rei mbur senent of appeal fee

As there is no appeal in existence ,the appeal fee paid
| ate nmust be reinbursed (J 0021/ 80).
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Or der

For these reasons it is decided that:

1. The request for re-establishnent of rights is rejected
as i nadm ssi bl e.

2. The appeal is deened not to have been fil ed.

3. The appeal fee will be refunded

The Regi strar: The Chai r man:
M Beer J. Sai sset

1034. DA



