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Summary of Facts and Subm ssions

The appel |l ant sat the 2013 European Qualifying

Exam nation ("EQE'). He appeal ed, by a notice of appeal
bot h dated and received by fax at the EPO on 26 August
2013, against the decision, posted by registered letter
dated 22 July 2013, of the Exam nation Board that he
had not been successful, having been awarded 39 marks
for his performance in paper A (Chem stry). The appea
fee was al so paid on 26 August 2013.

1. The Exam nation Board decided not to rectify its
decision, and transmtted the case to the Disciplinary
Board of Appeal with letter dated 15 October 2013.

L1l In a communi cation under Article 14 of the Additiona
Rul es of Procedure of the Disciplinary Board of Appea
(RPDBA, Supplenent to QJ EPO 1/2014, 54) dated
11 February 2014 the Board infornmed the appell ant of
Its provisional view that the appeal was unlikely to
succeed, as the Board did not see any infringenent of
the REE and its inplenenting provisions. A review of
the technical details of the paper and the details of
t he marki ng were beyond the conpetence of the

Di sci plinary Board of Appeal.

| V. The appel |l ant subm tted further argunents and requested
oral proceedings with letter dated 9 April 2014. O al
proceedi ngs were held on 30 July 2014. Both the
Presi dent of the European Patent O fice (EPO and the
President of the Council of the Institute of
Prof essi onal Representatives (epi) were informed about
t he appeal proceedings. The President of epi was not

represented at the oral proceedings, nor did he file
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observations. The representative of the President of

the EPO attended the oral proceedings.

Pursuant to Rule 23 of the Inplenenting provisions to
the Regul ati ons on the European qualifying exam nation
for professional representatives (I PREE), Paper A
expects from candi dates that they prepare a patent
application on the basis of a letter froma potenti al
applicant to the professional representative. In the
EQE 2013 Paper A, Chemistry, the applicant's letter and
its attachnents concerned a nethod for naking
artificial snow on the basis of superabsorbing pol yner
granul es, for the purposes of skiing. The instructions
of the marking schene foresaw that candi dates prepare
an i ndependent claimdirected at the final product of
the nethod, the "artificial snow granul es" and having
certain water content, as explained in nore detai

bel ow. The marking of a candi date's answer was to a

| arge extent based on the nmarks awarded for the clains
prepared by the candi date. The conpl ete paper and the
Exam ner's Report are avail able on the website of the

Eur opean Patent O fi ce.

In his appeal the appellant argued in essence that he
was not awarded as nany points as he woul d have been
entitled to, as a result of an erroneous eval uation of
the clains in his paper. In respect of his "artificial
snow' claimhe was awarded nerely 3 nmarks, instead of
t he maxi mum possi ble 10 marks. This nmeant that there
had been a violation of Rule 23(3) IPREE. This latter
rule inplied that the marking is nade correctly, i.e.
according to principles of correct patent practice as
reflected in the Guidelines for Exam nation of the EPO
However, the marking schene was based on incorrect
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criteria, and thus contravened Rule 23(3) |PREE
Simlar objections were raised in respect of the
mar ki ng of the other independent clains (use claim
"maki ng snow', product claim"granul es", nethod claim

"maki ng granul es").

In witing and at the oral proceedings the appell ant
subm tted detail ed argunents why his answer paper
shoul d have been given nore points, given that his
answers were correct both with regard to the expected
answers and also fulfilled the requirenents of the EPC
and thereby conplied with Rule 23(3) IPREE. Briefly, he
subm tted that specifying the anount of water for the
product claim"artificial snow' was not necessary
because the notion "snow' inherently included water.
The Cuidelines for Exam nation and the case |aw of the
Boards of Appeal supported that inherent features did
not need to be claimed explicitly. This issue was al so
not a val ue judgenent, since a decision to award the
maxi mum points for a correct solution did not require
val ue consi derations. Argunents concerning the marking
of other independent clains were withdrawn during the

oral proceedings.

The appel |l ant requested that the marking of his paper A
EQE 2013 be reconsidered and that he be awarded at
| east 45 marks. The decision of the Board was announced

at the end of the oral proceedings.
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Reasons for the decision

Unl ess indicated otherwise, REE refers to the version in force

from1l January 2009 (Supplenmentary Publication to

Q) EPO 12/2011, 2), und IPREE refers to the version in force
from1l. April 2010 (Suppl enentary Publication to QJ EPO

12/ 2011, 20).

1

2.

The appeal is adm ssible.

It is well established by the jurisprudence of the

Di sciplinary Board of Appeal that it only has
jurisdiction in EQE matters to establish whether or not
the Exam nation Board has infringed the Regul ati on on

t he European Qualifying Exam nation ("REE") or a
provision inplementing the REE. This follows from
Article 24(1) REE which reads: "An appeal shall lie
from deci sions of the Exam nation Board ... only on the
grounds that this Regulation or any provision relating
to its application has been infringed". Thus the

Di sciplinary Board of Appeal may only review

Exam nati on Board deci sions for the purposes of
establishing that they do not infringe the REE, its

i npl enmenting provisions or a higher-ranking law. It is
not the task of the Disciplinary Board of Appeal to
reconsi der the exam nation procedure on its nerits nor
can it entertain clainms that papers have been marked
incorrectly, save to the extent of m stakes which are
serious and so obvious that they can be established

wi t hout re-opening the entire marking procedure. All
other clains to the effect that papers have been narked
incorrectly are not the responsibility of the

Di sci plinary Board of Appeal. Val ue judgnents are not,

in principle, subject to judicial review (See, for
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exanple, D 1/92 (QJ EPO 1993, 357), points 3-5 of the
Reasons; D 6/92 (QJ EPO 1993, 361), points 5-6 of the
Reasons; and D 7/05 (Q) EPO 2007, 378), point 20 of the
Reasons, all cited in the Case Law of the Boards of
Appeal , 7th Edition 2013, Chapter V.2.6.3.).

Concerning the argunents relating to his "artificial
snow' claim(point 2.1 of the G ounds of Appeal), the
appel | ant recogni ses that the deduction of 7 points

m ght have been caused by his om ssion of the feature
of the absorbed water, and the Board finds this
reasoni ng plausible. The appellant further contends
that the alleged m stake is so obvious that a conplete
re-eval uation of his paper is not necessary. The Board
di sagrees. Contrary to the opinion of the appellant,
the inmportance of the water content in the expected
claimand the question whether it is obviously inplied
in the notion of "snow' is an issue that cannot be
deci ded wi thout entering into a detailed technical

anal ysis of the conplete Paper A and - arguably - also

t he appellant's answer paper.

The claimdrafted by the appellant is directed to
"artificial snow' conprising the superabsorbing
granul es. Such a claimessentially corresponds to an
expected claimas given in the Exam ner's Report, apart
fromthe water content. The appellant contends that any
product falling under the notion of "artificial snow
woul d inevitably contain water. He argues that it was
clear fromthe details of the Paper A that only snow
for skiing purposes could have been neant. O her
possi bl e uses of artificial snow, as nentioned in the
Board's comuni cation of 11 February 2014, e.g. for

decoration purposes as in a shop-w ndow or for use in a



- 6 - D 0006/ 13

t heatre performance, and which could be inagined as not
having any water content at all, were clearly outside
the scope of Paper A The description prepared by the
appel I ant included the required teaching concerning the
necessity of the water content, further supporting the
argunment that its explicit inclusion in the claimwas

not necessary.

The Board notes that already this argunmentation of the
appel l ant, nanely the necessity of referring to the
overall content of the Paper A and his answer paper,
denonstrates that this issue is difficult, if not

I npossi ble to decide wthout effectively requiring a
conpl ete re-exam nation of the whole paper A and his
answer paper.

The appel lant alleges a violation of Rule 23(3) | PREE
This rule states that "Candi dates are expected to draft
an i ndependent claim (or clains) which offer(s) the

pat ent applicant the broadest possible protection in
accordance with the EPC." According to the appellant,
this rule inplies that the marking schene will indeed
award t he maxi mum nunber of points for a proposed cl aim
whi ch offers the broadest possible protection, while
fulfilling the requirenents of the EPC. Cbviously, a
claimw |l offer the broadest possible protection only
if it does not contain non-essential features. The
anmount of the water content in the present case was an
i nessential feature. Water content was anyway i nherent
in the term"snow'. Gven that the marking schene
required the water content for the "artificial snow
granule" to be included in the claim Rule 23(3) |IPREE
was not conplied with, i.e. it has been infringed in
the sense of Article 24(1) REE.
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The Board does not see any infringenment of Rule 23(3)

| PREE. Rule 23(1) |PREE explains the overall purpose of
Paper A, nanely to assess candidate's ability to draft
a European patent application. Rules 23(2) and (3)

| PREE nust be read in this light. Thus Rule 23(3) |PREE
nmerely specifies that within the overall task set by
Paper A, 1.e. the drafting of a conplete patent
application, the clains should be drafted in a manner
normal |y expected froma patent attorney, nanely
seeking a possibly broad, but reasonably solid and

def endabl e protection for the client. It has not been
all eged that the Paper A (Chem stry) of the EQE 2013
was directed at sonething el se. The Board accepts that
this rule, together with the overall purpose of the EQE
inplies the establishnent and application of a correct
mar ki ng schene. To that extent the Board can al so
accept that the Exam nation Board has an inplied
obligation to prepare the exam nati on papers and the
correspondi ng marki ng schenme correctly, in the sense
that the marking schene should award the appropriate
mar ks for correct solutions, noreover that this
"correct” marking scheme should also be "correctly”

applied in every individual case.

However, it remains that the Disciplinary Board of
Appeal may not be conpetent to determ ne whether the
mar ki ng schenme or an individual marking is correct from
every possi bl e aspect which may have adversely affected
the marking of a candidate, given that

Article 24(1) REE obviously excludes certain appeal
grounds. Therefore, the Board holds that if the

Exam nation Board did not "perfectly” fulfil this

i nplied obligation, in that arguably correct sol utions
wer e not awarded any or enough marks, this cannot be



10.

- 8 - D 0006/ 13

qualified imediately as an infringenent of

Rul e 23(3) IPREE in the sense of Article 24(1) REE

Rat her, this question has to be deci ded on a case- by-
case basi s when exam ni ng any given appeal under
Article 24(1) REE. In every case, the Board first nust
establish if the grounds of appeal fall under the
provisions of this Article, and it is clear that
certain grounds are not adm ssible. These
considerations led to the established principle that
the Disciplinary Board of Appeal has only a limted
conpetence to exam ne on appeal any given exam nation
paper and the correspondi ng marki ng schene froma
techni cal point of view Indeed, if the Board were to
extend the exam nation of appeals to an in-depth
techni cal exam nation of the exam nation materials and
an answer paper of a candidate, it would in effect
reduce to zero the scope of the restriction concerning
t he possi bl e grounds of appeal, as stipul ated by
Article 24(1) REE

It is clear to the Board that such an exercise woul d
require value judgnents referred to in point 2 above.
In the present case, the nmere decision to award the
maxi mum possi bl e marks for an undi sputedly correct

sol uti on woul d perhaps not require a val ue judgnent, as
t he appel | ant argues. However, the decision whether a
given claim while not corresponding to the expected
exanple, is in fact correct or not, would certainly be
a val ue judgnent, in the sense that this would require
a careful technical assessnent of the claimagainst the
whol e exam nati on docunentati on.

On this basis, the Board is not conpetent to determ ne
if the inplied obligation of the Exam nation Board has
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been perfectly fulfilled, in the sense that correct
clainms were duly awarded the nmaxi mum marks or the
mar ki ng schene i ndeed defined the nost perfect clains.
Rat her, this question is left for the review
possibility by the Exam nati on Board foreseen in
Article 24(3), first sentence, REE. The Board adds that
the limted conpetence of the Disciplinary Board of
Appeal is also apparent fromthe fact that the ngjority
of the nmenbers of any given Disciplinary Board of
Appeal deciding on EQE natters need not have any
technical qualification (Article 24(3), third sentence,
REE) .

For these reasons, the Board holds that it has no
formal conpetence to decide in the present appeal

whet her or not the water content could have been
omtted fromthe expected "snow granule" claim It
seens to the Board that this issue is a technical
aspect which has been assessed obviously differently
fromthe assessnent of the appellant. Nevert hel ess,
this differing assessnent by the markers and
subsequent|ly by the Exam nati on Board when nmarking the
appel l ant' s answer paper, even if disputable froma
techni cal point of view, or even fromthe point of view
of established patent practice, in itself did not
infringe Rule 23(3) IPREE. In this nmanner the Board
does not recognise any violation of the REE and its

i npl enenting provisions, and this reason is sufficient

initself to dismss the appeal.

Furthernore, the Board al so does not see any manifest
errors either in the exam nation papers or in the

mar ki ng instructions in the Exam ner's Report and the
mar ki ng of the appellant's paper. Only for the sake of
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conpl et eness, even though the Board cannot be expected
to performa conplete review of the marking, as
expl ai ned above, the Board provides a brief comment on
the argunents of the Appellant concerning the

"artificial snow' product claim as outlined bel ow

Having briefly reviewed Paper A and the argunents of
the appellant, the Board finds that the appell ant
failed to achieve the full marks as a result of his
eval uation concerning the essential and non-essentia
features of the expected clainms. He did not |ose any
mar ks because the markers conmtted serious errors
during the evaluation of his answer papers or nade sone
ot her obvious m stake. This was al so recogni sed by the
appel l ant, who admtted during the oral proceedi ngs
that he did not consider that the markers thensel ves
were to blane. In the opinion of the Board, what the
appel lant criticises here is not a possible violation
of the applicable procedural rules, but rather the
technical details of the marking, i.e. the conposition
of the exam nation paper and the correspondi ng marki ng
schene, the nmarks awarded to the appellant being nerely
the inevitabl e consequence of the allegedly incorrect
mar ki ng schene. Thus the appellant in fact does not

di spute the correctness of the nmarking procedure, even
| ess an infringenment of the |egal rules establishing
the marki ng procedure, but whether it could have been
reasonably expected froma candidate to realise that
the water content of the "artificial snow' claimwas an
essential and as such a required feature of the clains
to be drafted.

It isinplied in the argunentation of the appellant
that in his opinion a candi date had no reason to
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bel i eve that the water content had to be cl ai ned
explicitly, in order to come up with a claimreceiving
full marks. The Board finds that the exam nation paper
in fact contains pointers to this, see e.g. the letter
of the applicant, paragraph 25, second sentence (page 8,
lines 1-3): "At least 5 tines the weight of water based
on the weight of the granul es needs to be absorbed to
obtain artificial snow " (Board's enphasis). Wether
this pointer in itself was enough or sone stronger
statenents woul d have been needed to enphasi se the

I nportance of the water content is an issue beyond the
conpetence of the Board. Rather, this is a question of
the difficulty of the examnation, i.e. another val ue
judgenent which is not subject to review, as stated
above in point 2.

Therefore, even if one could plausibly argue that for a
skilled reader of the Paper A it would have been quite
obvi ous that the superabsorbing granule of the expected
product claimcould only be considered as "artificial
snow granul e” with appropriate water content, the

Exam nation Committee's (inplicit) decision that the
wat er content had to be clained, cannot be objected to.
Put differently, the choice of the Exam nation
Committee, as reflected in the Exam ner's Report, to
expect an "artificial snow' product claimwth the
requi red water content explicitly nmentioned does not
appear to the Board as manifestly erroneous. In this
light, it was also not manifestly erroneous that the
Exam nati on Board decided not to correct its decision
under Article 24(3), first sentence, REE

On the basis of the above assessment, the Board does
not perceive any infringenent of the applicable



provi sions of REE or |PREE, nor of any higher

| aw. Therefore, the appeal nust be di sm ssed.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar The Chai rman

P. Muartorana E. Dufrasne

D 0006/ 13

ranki ng



